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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[50  CFR  Part  410] 

Fish  and  Wildlife  Coordination  Act; 
Notice  of  Proposed  Rulemaking 

agency:  National  Oceanic  and 
Atmospheric  Administration, 

Commerce;  Office  of  the  Secretary, 
Interior. 

ACTION:  Proposed  rulemaking. 

summary:  This  Notice  invites  public 
participation  in  the  development  of  rules 
which  would  establish  uniform 
procedures  for  federal  agency 
compliance  with  the  Fish  and  Wildlife 
Coordination  Act  (FWCA).  The 
President's  Water  Policy  Message  of 
June  0, 1978  and  the  President’s  Water 
Policy  Memorandum  dated  July  12, 1978, 
directed  the  publication  of  these  rules. 
These  rules  would  standardize  agency 
procedures  and  interagency 
relationships  in  the  analysis  of  the 
impacts  of  federal,  or  federally- 
approved,  water-related  projects  upon 
wildlife  resources.  They  relate  closely  to 
the  procedures  established  for 
compliance  with  the  National 
Enviommental  Policy  Act  [NEPA]. 
DATES:  Written  comments  must  be 
received  no  later  than  July  17, 1979. 
address:  Comments  should  be 
addressed  to:  Associate  Director  (AE), 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  Washington,  D.C.  20240. 

Written  and  oral  comments  will  be 
received  at  public  hearings  to  be 
convened  in  the  following  cities  on 
dates  to  be  later  announced  by  notice 
published  in  the  Federal  Register: 
Arlington  (Dallas/Ft.  Worth),  Texas 
Washington,  D.C. 

San  Francisco,  California 
New  Orleans,  Louisiana 
Denver,  Colorado 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  ).  Bond,  Fish  and  Wildlife 
Service,  Division  of  Ecological 
Services,  18th  and  E  Sts.  NW., 
Washington,  D.C.  20240,  (202)  653- 
5952. 

James  R.  Chambers,  National  Marine 
Fisheries  Service,  3300  Whitehaven  St. 
NW.,  Page  Building  II,  Washington, 

DC  20235,  (202)  634-7940. 

SUPPLEMENTARY  INFORMATION: 


I.  Procedural  Background 

In  a  Water  Policy  Memorandum  dated 
July  12, 1978,  President  Carter  directed 
that — 

The  Secretary  of  the  Interior  in  cooperation 
with  the  Secretary  of  Commerce  shall 
promulgate  regulations  by  March  1, 1979, 

.  defining  the  requirements  and  procedures 
that  must  be  met  for  fully  complying  with  the 
Fish  and  Wildlife  Coordination  Act*  *  * 

Then,  not  later  than  3  months  after 
promulgation  of 'such  final  regulations, 

Federal  agencies  with  consultative 
responsibilities  under  the  [FWCA]  shall 
publish  . . .  separate  procedures  to  be 
followed  in  implementing  the  regulations  for 
[the  FWCA].  These  procedures  shall  be 
reviewed,  and  if  consistent  with  the 
regulations,  approved  within  60  days  by  the 
Secretary  of  the  Interior . . .  and  shall  be 
published  in  final  form.  These  regulations 
shall  include  acceptable  methods  for 
determining  adequate  measures  to  prevent  or 
to  mitigate  losses  to  fish,  wildlife, . . .  and 
other  resources  protected  by  [the  FWCA] . . . 
and  procedures  to  ensure  compliance  of  all 
projects  not  yet  constructed  with  [the  FWCA] 
and  these  regulations.1 

A  Notice  of  Intent  to  Propose  Rules  under 
the  FWCA  was  published  in  the  Federal 
Register  on  September  29, 1978.  43  FR  44870- 
44872.  We  received  a  large  number  of 
responses  to  the  questions  asked  in  that 
Notice,  particularly  from  state  fish  and 
wildlife  agencies.  The  staff  of  the  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Oceanic  and  Atmospheric  Administration 
(NOAA)  which  participated  in  the  drafting  of 
these  rules  held  numerous  conferences  with 
interested  Congressional  staffs  and  with  most 
federal  agencies  which  would  be  affected  by 
these  rules.  In  addition,  the  President's  Water 
Policy  Implementation  Task  Force  on 
Environmental  Statutes  discussed,  and  held 
public  hearings  on,  the  President's  proposal  v 
for  FWCA  rules. 

II.  The  FWCA 

The  FWCA  requires  federal  agencies 
(hereinafter  "action  agencies”)  which 
propose,  or  are  authorized,  to  undertake 
the  impoundment,  diversion,  deepening, 
or  other  control  or  modification  of 
waters  of  any  stream  or  other  body  of 
water,  or  which  are  asked  to  approve 


'The  President  also  directed  the  submission  of 
annual  reports  to  the  Office  of  Management  and 
Budget  which  demonstrate  compliance  with 
environmental  protection  statutes,  inclnding  the 
FWCA.  Finally,  die  President  directed  that — 

In  all  project  construction  appropriation  requests, 
agencies  shall  include  designated  funds  for  all 
environmental  mitigation  required  for  die  project 
and  shall  require  that  mitigation  funds  be  spent 
concurrently  and  proportionately  with  construction 
funds  throughout  the  life  of  the  project 
These  reporting  and  funding  directives  are  being 
analyzed  by  the  President’s  Water  Policy 
Implementation  Task  Force  on  Environmental 
Statutes  and  are  not  addressed  in  this  Notice. 
However,  should  that  Task  Force  so  recommend, 
these  rules  may  be  amended  at  a  later  date  to 
incorporate  the  procedures  adopted  for  complying 
with  these  latter  two  directives. 


such  activity  in  some  way,  to  provide 
wildlife  conservation  equal 
consideration  with  other  features  of 
such  projects  throughout  the  agencies’ 
planning  and  decision-making 
processes.  It  requires  such  agencies,  or 
applicants  to  such  agencies,  to  first 
consult  with  state  and  federal  wildlife 
agencies  with  a  view  to  ascertaining 
what  project  facilities,  operations,  or 
measures  may  be  considered  necessary 
by  those  agencies  to  mitigate  and 
compensate  for  project-occasioned 
losses  to  wildlife  resources,  as  well  as  to 
enhance  those  resources. 

The  FWCA  further  requires  that  the 
reports  and  recommendations  of  wildlife 
agencies  on  the  wildlife  aspects  of  such 
projects  shall  be  presented  to  action 
agency  decision-makers  and  (where 
applicable)  the  Congress,  and  that  the 
action  agencies  shall  give  full 
consideration  to  those  reports.  Action 
agencies  are  required  to  include  in 
project  plans  such  means  and  measures 
for  wildlife  conservation  as  they  may 
find  justifiable  to  obtain  maximum 
overall  project  benefits,  and  the  costs 
thereof  are  to  be  considered  integral  to 
those  of  the  project. 

III.  Relationship  of  the  FWCA  and  This 
Proposal  to  NEPA  and  Other 
Environmental  Review  Requirements 

Because  of  the  breadth  of  the 
concerns  imposed  upon  wildlife 
agencies  by  the  FWCA,  more  is  required 
of  wildlife  agencies  in  carrying  out  their 
commenting  responsibilities  under 
NEPA  than  is  required  of  most  other 
agencies  who  comment  upon 
environmental  impact  statements  (EIS). 
The  Eighth  U.S.  Circuit  Court  of  Appeals 
has  noted  that  ”[t]he  proposed 
mitigation  plans  go  to  the  very  heart  of 
the  question  before  the  [agency] 
preparing  its  environmental  impact 
statement — whether  the  project  should 
proceed  at  the  present  time  in  view  of  its 
environmental  consequences." 
Environmental  Defense  Fund  v. 

Froehlke,  [Cache  River],  473  F.2d  346, 

351  (8th  Cir.  1972). 

The  procedures  established  in  these 
proposed  FWCA  rules  can  be  carried 
out  at  the  same  time  that  action 
agencies  are  complying  with  the  NEPA 
regulations,  particularly  prior  to  and 
during  the  preparation  of  a  draft  EIS.2 


•It  has  been  stated  that  "compliance  with  the 
National  Environmental  Policy  Act  .  .  .  is  de  facto 
compliance  with  [the  FWCA].”  Cape  Henry  Bird 
Club  v.  Laird,  359  F.  Supp.  404  (W.D.  Va.  1973).  This 
conclusion  was  presumed  by  that  Court  to  be 
justified  by  Environmental  Defense  Fund,  Inc.  v. 
Corps  of  Engineers  [Gillham  Dam],  325  F.  Supp.  749, 
754  (ED.  Ark.  1971],  which  held  that  where  a  federal 
agency  observes  the  requirements  of  NEPA  “it  will 
automatically  take  into  consideration  all  factors 

Footnotes  continued  on  next  page 


Federal  Register  /  Vol.  44,  No.  98  /  Friday,  May  18,  1979  /  Proposed  Rules 


29301 


The  relationship  between  the  NEPA 
regulations  and  these  proposed  rules  has 
been  carefully  drawn  here  and  specific 
cross-citations  have  been  made  to  the 
NEPA  regulations  where  appropriate. 

S  410.3  (definitions  of  “compensation,” 
“loss  prevention,”  “mitigation”); 

8  410.16(a);  (general  relationship); 

8  410.15  (lead  agencies);  8  410.22(b)(4) 
(scoping);  8  410.22(a)(1)  (preliminary 
review  of  applications);  8  410.23(b) 
(timing  of  reports  by  wildlife  agencies); 

§  410.24(a)(2)  (findings  on  justification 
for  wildlife  mitigation  measures  in  draft 
EIS);  8  8  410.32(b).  410.32(d)(l)(i) 
(compliance  with  NEPA  in  development 
of  General  Plans);  8  410.33(c)  (post¬ 
authorization  monitoring). 

The  requirements  of  NEPA  and  the 
FWCA  are  similar  in  many  respects. 
First,  by  requiring  that  wildlife 
conservation  be  given  “equal 
consideration”  with  other  features  of 
water  resource  development  programs, 
the  FWCA  assigns  a  weight  to  wildlife 
values  in  making  determinations  on  the 
content  of  Federal  project  plans  or 
Federal  approvals.  This  parallels  the 
goals  and  policies  of  Section  101  of 
NEPA,  and  the  requirements  in  Section 
102(4)  and  (B)  that  agencies  use  a 
systematic  interdisciplinary  approach  to 
insure  that  environmental  values  and 
amenities  are  given  appropriate 
consideration  along  with  economic  and 
technical  factors.  The  legislative  history 
of  the  FWCA  shows  that  Congress  was 
prepared  to  accept  a  reduction  in  the 
benefits  of  other  project  purposes  in 
order  to  obtain  the  benefits  of  fish  and 
wildlife  conservation. 

Secondly,  NEPA's  requirement  that 
wildlife  impacts  and  mitigation 
alternatives  be  considered  in 
environmental  impact  statements 
carries  with  it  an  obligation  to 
undertake  mitigation  activities  to  the 
fullest  extent  possible  in  order  to 
achieve  the  goals  of  Section  101.  See 
NEPA  Section  102  and  40  CFR  1505.2(c) 
and  1505.3.  The  FWCA  requires  (1)  the 
preparation  of  a  plan  containing  specific 
measures  to  mitigate  and  compensate 
wildlife  losses,  as  well  as  to  enhance 
wildlife  resources.  (2)  the  submission  of 


Footnotes  continued  from  last  page 
required  by  (the  FWCA]  and  it  ia  not  reasonable  to 
require  them  to  do  both  separately.’'  While  it  may 
not  have  been  appropriate  to  require  the  Corps  in 
that  case  to  consult  again  with  wildlife  agencies — it 
having  done  so  previously  under  NEPA — it  is  quite 
another  matter  to  suggest  the  NEPA  and  the  FWCA 
impose  identical  burdens.  Other  cases  considering 
the  relationship  of  the  two  Acts  have  recognized 
their  distinct  requirements.  Zabel  v.  Tabb.  430  F.2d 
199  (5th  Cir.  1970);  Akers  v.  Resor.  339  F.  Supp.  1375 
(D.  Tenn.  1972);  National  Wildlife  Federation  v. 
Andrus,  440  F.  Supp.  1245  (DD.C.  1977);  Texas 

Committee  on  Natural  Resources  r.  Alexander. - 

F.  Supp. - (E.D.  Texas,  December  8, 1978) 

unofficially  reported  12  ERC 1676. 


that  plan  to  Congress  at  the  same  time 
project  reports  are  submitted,  and,  (3) 
the  implementation  of  the  authorized 
mitigation  plan  concurrently  with 
construction. 

The  FWCA  is  more  than  a  mere 
consultative  responsibility;  it  is  an 
affirmative  mandate  to  action  agencies, 
of  which  consultation  with  wildlife 
agencies  is  only  a  part  Like  NEPA,  it 
requires  early  planning  and  post¬ 
consultation  findings  and 
implementation.  Moreover,  it  speaks 
specifically  to  benefit-cost  calculations 
and  allocates  responsibilities  for  paying 
the  costs  of  mitigation.  16  U.S.C. 
662(c),(d),  663(b).  This  complements  the 
requirements  of  NEPA's  Sections  - 
102(2)(C)  and  102(2)(E).  In  the  case  of 
projects  requiring  EIS’s,  the  NEPA 
regulations  provide  that  when  benefit- 
cost  analyses  are  prepared,  they  shall  be 
incorporated  by  reference  or  appended 
to  the  EIS  to  assist  in  the  evaluation  of 
alternatives,  and  of  environmental 
consequence.  40  CFR  1502.23.  These 
proposed  reguations  are  thus  fully 
consistent  with  and  complement  NEPA 
and  the  NEPA  regulations. 

These  rules  will  also  advance  the 
President's  directive  that  federal 
agencies  should  coordinate  and  simplify 
invironmental  review  requirements.  See 
President’s  Invironmental  Message  of 
May  23. 1977, 13  WEEKLY  COMP.  OF 
PRES.  DOC  782, 794.  FWCA  compliance 
is  to  be  coordinated  with  other  federal 
environmental  review  requirements.  See 
8  8  410.23(b)  and  410.23(c)(6). 

In  addition,  8  410. 15  permits  two  or 
more  action  agencies  which  each  have 
jurisdiction  over  an  action,  and  which 
would  separately  have  to  comply  with 
the  FWCA,  to  complete  the  consultation 
and  reporting  phases  of  FWCA 
compliance  through  one  (lead)  agency. 
Section  410.16(b)  requires  action 
agencies  which  are  considering  the 
approval  of  a  project  to  which  the 
FWCA  applies  to  require  their 
applicants  to  make  a  showing  of 
compliance  with  other  permit  programs 
to  which  the  FWCA  applies  separately; 
namely,  sections  402  and  404  of  the 
Clean  Water  Act  and  sections  9  and  10 
of  the  River  and  Harbor  Act  of  1899. 
Action  agency  observance  of  these  two 
provisions  could  avoid  placing  wildlife 
agencies  in  the  position  of  commenting 
upon  the  same  proposed  project  at 
different  times.  This  is  the  “two  bites  at 
the  apple”  problem  which  is  posed  for 
any  federal  agency  administering  a 
federal  environmental  review 
requirement  respecting  an  action  over 
which  several  other  federal  agencies 
may  also  initiate  primary  jurisdiction. 
This  problem  is  exacerbated  when  an 


applicant  for  one  of  these  various 
federal  approvals  makes  application  to 
the  agencies  at  different  points  in  time. 
Such  results  also  occur  when  one 
federal  regulation  becomes  applicable  to 
a  project  only  after  the  jurisdiction  of 
another  agency  has  been  invoked  by  an 
application  filed  under  a  different 
program. 

IV.  Applicability 

Subpart  B  of  these  rules  establishes  a 
compliance  procedure  for  all  projects 
covered  by  the  FWCA,  with  slightly 
different  procedures  applied,  depending 
upon  whether  the  project  in  question  is 
federal  or  “non-federal.”  Latitude  is 
provided  to  action  agencies  during  the 
proposed  rulemaking  and  implementing 
procedures  phases  of  this  initiative  to 
discuss  with  the  Secretary  of  the  Interior 
arid  the  Administrator  of  NOAA  FWCA 
compliance  procedures  which  would  be 
carefully  tailored  to  their  individual 
needs  and  programs. 

No  procedures  would  be  established 
in  advance  for  FWCA  compliance  by 
comprehensive  water  and  related  land 
resources  planning  programs,  for  certain 
projects  undertaken  in  emergencies,  and 
for  federal  programs  administered  by 
states.  An  opportunity  is  provided 
during  the  proposed  rulemaking  and 
implementing  procedures  phases  of  this 
initiative  to  devise  FWCA  review 
procedures  appropriate  to  these  types  of 
activities. 

V.  Project  Accounting 

Several  provisions  of  these  proposed 
rules  should  resolve  some  of  the 
confusion  which  exists  over  the 
treatment  of  wildlife  resource-related 
project  accounting  for  benefit-cost, 
reimbursement  and  budgeting  purposes. 
These  rules  make  a  distinction  between 
“mitigation”  and  “enhancement”.  See 
8  410.3.  This  is,  necessary  for  two 
reasons.  First  the  costs  of  installing  fish 
and  wildlife  enhancement  measures  at 
federal  projects  are  reimbursed  to  the 
United  States  under  rules  which  differ 
substantially  from  those  which  govern 
the  reimbursement  of  the  costs  of  loss 
prevention  and  mitigation  measures. 
Compare  16  U.S.C.  4601-12,  et  seq.,  with 
16  U.S.C.  662(b),  662(d). 

Second,  the  costs  of  fish  and  wildlife 
loss  prevention  and  mitigation  measures 
are  required  by  the  FWCA  to  be 
considered  as  costs,  not  benefits,  for  the 
purposes  of  any  benefit-cost  analysis 
which  may  be  required  by  other  law. 

See  8  410.24(b).  Although  the  costs  of 
adopted  wildlife  resource  loss- 
compensation  measures,  and  of 
uncompensated  losses,  would  be  figured 
as  costs  in  the  overall  project  benefit- 


SHE 
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cost  ratio,  conservation  measures  would 
not  be  subjected  to  normal  benefit-cost 
analysis  in  order  to  determine  whether 
they  are  justified.  See  §  410.24(b)(3)(ii) 
and  S  410.24(a)(2). 

These  rules  also  make  it  clear  that  the 
total  costs  of  wildlife  compensation 
measures  (acquisition,  operation, 
maintenance,  replacement,  and 
management)  are  to  be  included  in  cost 
analysis.  See  §  410.24(a)(2).  In  the  case 
of  federal  profects,  the  budgeting  of  such 
costs  will  be  by  the  construction  agency, 
in  order  that  the  true  costs  of  water 
projects  can  be  recognized.  See 
§  410.32(e);  16  U.S.C.  663(b).  Lack  of 
agency  and  Congressional  attention  to 
funding  of  OM&R  costs  has  been  a 
major  factor  foreclosing  authorized 
mitigation. 

VI.  Techniques  for  Evaluating  Project 
Impacts  on  Fish  and  Wildlife  Resources 

These  rules  respond  to  the  President's 
directive  that  “these  regulations  shall 
include  acceptable  methods  for 
determining  adequate  methods  to 
prevent  or  to  mitigate  losses  to  fish, 
wildlife,  *  *  *  and  other  resources 
protected  by  *  *  *”  the  FWCA.  This  is 
consistent  with  and  carries  out  NEPA’s 
Section  102(2)(3),  which  requires  “to  the 
fullest  extent  possible”  that  all  agencies 
identify  and  develop  methods  and 
procedures  which  will  insure  that 
presently  unquantified  environmental 
amenities  and  values  may  be  given 
appropriate  consideration  in  decision¬ 
making,  along  with  economic  and 
technical  considerations.  These  rules 
would  require,  at  least  for  federal 
projects,  that  the  federal  construction 
agency  receive,  consider,  and  transmit 
to  the  Congress  an  analysis  of  the  extent 
of  wildlife  resource  productivity  lost  to, 
or  gained  with,  the  proposed  project 
and  an  analysis  of  the  compensation 
measures  which  are  required  to  replace 
that  loss,  measured  in  terms  of 
equivalent  wildlife  resource 
productivity.  See  8  S  410.23(c)(3), 
410.24(a)(l)(ii),  410.24(c).  In  preparing 
their  reports  under  the  FWCA,  wildlife 
agencies  are  directed  to  use  evaluation 
techniques  in  describing  project  effects 
and  identifying  conservation  measures 
which  are  directed  at  qualifying  and 
quantifying  potential  effects  on  wildlife, 
their  habitat  and  related  values.  See 
§  410.23(c)(1).  Action  agency  findings  on 
conservation  measures  which  they  deem 
justifiable  must  be  based  upon  the  use 
of  assessment  and  evaluation 
techniques  reflecting  wildlife  habitat 
values.  See  §  410.24(b)(1). 


VII.  Sectkm-by-Section  Analysis 

A  general  overview  of  the  remaining, 
more  significant  provisions  of  the 
proposed  rules  follows.  The  FWCA  and 
these  rules  apply  to  water-related 
federal  actions;  defined  as  “projects”. 
Different  procedures  are  provided, 
depending  upon  whether  the  projects  in 
question  are  federal  undertakings,  as 
opposed  to  “non-federal”  projects  which 
are  “approved”  by  a  federal  agency. 
These  procedures  are  set  forth  in 
Subpart  B. 

In  §  410.3,  the  terms  “action  agency”, 
“approval”,  and  “project"  are  defined. 
"Project”  defines  the  kind  and  location 
of  impacts  covered  by  the  FWCA. 
“Action  agency”  defines  the  kinds  of 
federal  actions  which  are  the  predicate 
for  application  of  the  FWCA. 

“Approval”  refers  to  a  federal  agency 
action  which  provides  entitlements  for 
non-federal  projects. 

The  terms  "loss  prevention", 
“mitigation”,  and  “enhancement”  have 
been  defined  and  distinguished  after 
extensive  deliberations  among  wildlife 
resource  planners.  They  are 
distinguished  because  (1)  they  have 
different  economic  and  financial 
connotations  (described  above),  and  (2) 
in  order  to  emphasize  them  as  separate 
steps  in  the  action  agency  approval  and 
authorization  process.  Enhancement  is 
recognized  to  be  a  separate  planning 
objective  which  is  just  as  important  as 
mitigation.  See  §  §  410.24(b)(1),  410.21. 

“Compensation”  is  used  to  state  an 
objective  or  measure  of  loss  prevention 
and  mitigation  planning.  It  is  a  term 
used  in  the  FWCA. 

The  definition  of  “Regional  Directors”, 
as  applied  in  8  410.22(a)  (1)  and  (2), 
confirms  the  fact  that  the  jurisdiction  of 
the  Departments  of  the  Interior  and 
Commerce  over  all  projects  to  which  the 
FWCA  applies  will  be  totally 
concurrent.  It  is  recognized  that  different 
levels  of  effort  will  be  devoted  to 
various  projects  by  the  two  federal 
agencies,  depending  upon  such  factors 
as  project  location,  resource  impact, 
program  emphasis,  and  staffing.  Should 
the  pending  proposal  for  executive 
reorganization  become  effective, 
appropriate  changes  will  be  made  to  this 
proposal. 

“Wildlife  agency”  is  defined  and  used 
to  refer  to  federal  and  state  wildlife 
agencies  collectively.  In  the  case  of  state 
agencies,  the  FWCA  is  construed  to 
require  consultation  with  the  state 
agency  which  exercises  “immediate  and 
direct  administration  over  the  fish  and 
wildlife  resources”  of  the  affected  state 
or  states. 


“Wildlife”  and  “wildlife  resources" 
are  defined  by  taxonomic 
classifications,  as  well  as  by  reference 
to  habitat  elements.  As  applied  in 
§  410.24(b)(1),  the  rules  require  that 
action  agencies  consider  impacts  upon 
wildlife  resource  not  only  in  the  project 
area,  but  wherever  they  “occur".  For 
example,  an  upstream  water  project 
could  have  significant  impacts  upon  the 
wildlife  resources  of  an  estuary  far 
removed  from  the  project  site. 

“Wildlife  resource  properties”,  as 
applied  in  8  410.32,  refers  to  areas 
designated  by  federal  agencies  in 
connection  with  federal  projects  for  the 
conservation  of  wildlife  resources. 

Areas  set  aside  in  connection  with  non- 
federal  projects  are  not  affected  by 
these  proposed  rules. 

Section  410.11(a)  should  resolve  a 
great  deal  of  confusion  which  has  arisen 
over  the  applicability  of  the  FWCA  to 
certain  federal  programs,  project 
locations,  actions  indirectly  affecting 
water,  and  types  of  water  resources.  It  is 
recognized  that  by  defining  the 
applicability  of  the  FWCA,  in  part,  by 
reference  to  actions  which  “depend 
upon,  or  necessarily  result  in,  a 
diversion,  control  or  other  modification 
of  a  stream  or  other  body  of  water,” 
there  will  be  a  point  at  which  the  effects 
of  that  federal  action  upon  water  are 
remote.  During  proposed  rulemaking  or 
the  implementing  procedures  phase  of 
the  President’s  initiative,  action 
agencies  and  the  public  may  recommend 
to  the  Secretary  of  the  Interior  whatever 
special  compliance  procedures  they  feel 
should  be  applied  to  these  programs. 

Section  410.11  (b)  and  (c)  restate  the 
exemptions  or  exclusions  contained  in 
the  FWCA  for  certain  programs  or 
projects.  Public  and  agency  views  are 
particularly  solicited  on  the  extent  to 
which  the  FWCA  applies  to  certain  of 
such  programs  directly.  Agreements 
have  been  reached  between  wildlife 
agencies  and  some  of  those  agencies  to 
insure  that  wildlife  resource 
considerations  are  factored  into  their 
decision-making  processes.  These 
agreements  will  appear  in  the 
Appendices  to  this  Part  Though  the 
FWCA  may  not  apply  to  such  agency 
programs  directly,  the  FWCA  does 
apply  through  other  agency 
environmental  review  programs 
applicable  to  these  otherwise  exempt 
projects  and  programs.  The  most 
apparent  of  those  other  agency 
programs  are;  the  Section  103(b),  402, 
and  404  permit  programs  under  the 
Clean  Water  Act;  the  permit  programs 
under  §  §  9  and  10  of  the  River  and 
Harbor  Act  of  1899. 
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Section  410.12  deals  with  the  timing 
and  extent  to  which  these  rules  will  be 
applied  to  particular  projects  which  are 
in  various  stages  of  authorization, 
approval,  or  construction.  It  is 
responsive  to  the  President’s  directive 
that  these  rules  should  “insure 
compliance  of  all  projects  not  yet 
constructed  with  [the  FWCA]".  This 
includes,  inter  alia,  projects  which  are 
authorized  and  on  which  construction  is 
not  complete.  Guidance  is  sought  from 
the  affected  agencies  and  the  public  on 
screening  criteria  [see  $  410.12(c)(1)] 
which  could  be  use  to  selectively  apply 
these  rules  to  projects  where 
construction  has  begun  but  has  not  yet 
advanced  to  a  stage  where 
compensation  measures  are  foreclosed. 

A  vast  potential  exists  for  examining 
the  fish  and  wildlife  resource 
conservation  potentials  of  authorized 
federal  water  projects,  particularly  those 
authorized  many  years  ago.  Should  the 
procedures  of  Subpart  B  become 
applicable  to  such  projects  in 
accordance  with  this  provision,  the 
relevant  decision-makers  and  the 
Congress  would  be  provided  with  up-to- 
date  analyses  of  the  fish  and  wildlife 
resource  needs  and  potentials  of  these 
projects. 

It  is  understood  that  the  views,  needs, 
and  rights  of  federal  projects  sponsors 
would  be  taken  into  account  during  the 
observance  of  these  procedures,  and  in 
any  later  submissions  which  may  be 
made  to  the  Congress  for  implementing 
the  ensuing  recommendations  of  the 
Executive  Branch. 

Subpart  B  sets  forth  the  basic  FWCA 
compliance  procedure.  Section  410.21 
provides  substance  to  the  term  “equal 
consideration,”  as  used  in  the  FWCA.  It 
emphasizes  the  relative  weight  to  be 
accorded  to  wildlife  resource 
conservation.  It  identifies  enhancement 
as  a  separate  project  objective  of  equal 
importance  with  the  objective  of  merely 
compensating  for  wildlife  resource 
losses.  It  defines  the  FWCA  compliance 
process  as  involving  four  steps;  not  just 
as  the  consultation  and  avoidance 
process  which  sometimes  characterizes 
the  practices  of  action  and  wildlife 
agencies  today. 

Section  410.22  largely  restates  existing 
action  agency  practices  for  the  initiation 
of  wildlife  agency  involvement  in  their 
planning  and  approval  processes.  The 
intent  of  this  section  is  to  get  wildlife 
agencies  involved  early  so  that  they  can 
complete  their  necessarily  extensive 
review  in  time  for  action  agencies  to  use 
their  input  in  a  meaningful  way.  For 
larger  projects  which  are  likely  to  have 
the  most  significant  impact  upon  wildlife 
resources,  action  agencies  are  required 


to  provide,  in  their  application 
procedures  for  non-federal  projects,  that 
applicants  for  such  projects  must 
provide  documentation  showing  that  the 
applicant  has  previously  consulted  with 
the  wildlife  agencies.  This  practice  has 
been  used  successfully  by  the  Federal 
Energy  Regulatory  Commission.  Delays 
in  action  agency  approval  processes  are 
.  avoided  by  the  development  of 
environmentally  sound  project 
applications.  Often,  tardy,  post¬ 
application  consultation  with  wildlife 
agencies  places  them  in  a  reactive 
posture,  often  with  a  short  time  frame 
for  response.  The  resultant  delays 
caused  by  honest  attempts  to  carry  out 
FWCA  responsibilities  are 
characterized  as  faults  in  the  FWCA 
and  wildlife  agencies. 

No  period  of  time  is  specified  for  this 
consultation  in  advance  of  the 
application  in  question.  This  is  left  to 
the  judgment  of  the  applicant.  Since  this 
procedure  applies  only  in  the  case  of 
larger  projects — which  doubtless  will 
require  an  extensive  period  of  pre¬ 
application  planning — it  should  not  be 
burdensome.  To  the  extent  that  this 
procedure  may  encourage  the  filing  of 
well-conceived  applications,  it  will 
result  in  a  saving  of  action  agency 
resources. 

Section  410.24  deals  with  the  decision¬ 
making  processes  of  action  agencies.  It 
requires  action  agencies  to  make  a 
record  of  their  decisions  concerning  the 
wildlife  resource  component  of 
environmental  mitigation.  It  also 
requires  public  disclosure  of,  and  public 
participation  in,  action  agency  decisions 
on  which  wildlife  conservation 
measures  will  be  incorporated  into  the 
project.  It  identifies  the  financial  cost  of 
wildlife  conservation  measures  as  the 
subject  of  benefit-cost  analysis.  These 
cost  are  to  be  developed  for  alternatives 
so  that  a  true  comparison  can  be  made 
among  them,  and  so  that  if  an 
alternative  to  the  primary  proposal  is 
selected,  appropriate  conservation 
measures  are  available  for  inclusion  in 
the  authorization. 

Section  410.24(b)(3)  specifies  some 
considerations  which  may  not  be  taken 
into  account  by  action  agencies  in 
making  the  statutorily-required  findings 
as  to  which  wildlife  conservation 
measures  recommended  by  wildlife 
agencies  are  justified  to  maximize 
overall  project  benefits.  Whereas  it  is 
true  that  action  agencies  have  the 
ultimate  authority  under  the  FWCA  to 
make  these  findings,  it  is  also  true  that, 
at  least  in  the  case  of  federal  projects, 
the  Congress,  not  the  federal  action 
agency,  makes  the  final  determination. 
Moreover,  these  findings  are  made  by 


action  agencies  in  the  context  of  certain 
objectives  and  requirements  of  the 
FWCA. 

Paragraphs  (b)(3)(ii)  and  (b)(3)(iii)  of 
S  410.24  provoked  much  discussion 
during  the  preparation  of  these  proposed 
rules,  partly  because  they  are 
misunderstood.  These  rules  apply  only 
to  measures  recommended  for  the 
“compensation”  of  wildlife  resource 
losses,  not  to  “enhancement."  The 
FWCA  provides  that  wildlife  resource 
compensation  measures  are  to  be 
considered  costs  of  doing  business  in 
public  resource  areas.  Thus,  the  fact  that 
measures  necessary  for  compensation  of 
wildlife  resource  losses  may  produce 
“benefits"  under  one  of  a  number  of  ' 
different  methods  of  calculation  is 
totally  irrelevant  to  the  question  of 
whether  those  measures  are  justified 
under  the  FWCA. 

Similarly,  the  unwillingness  of  non- 
federal  entities  to  fund  or  reimburse 
their  statutory  share  of  federal  project 
costs  otherwise  deemed  justified  to 
compensate  for  wildlife  resource  losses 
should  not  be  a  reason  for  refusing  to 
seek  authorization  of  such  measures. 
Paragraph  410.24(b)(3)(iii)  does  not 
apply  to  non-federal  projects.  If.  prior  to 
federal  project  authorization,  non- 
federal  entities  indicate  an 
unwillingness  to  fund  an  appropriate 
share  of  these  project  costs,  the  project 
would  not  be  recommended  for 
authorization.  Subsequent  to 
authorization,  if  the  action  agency 
determines  that  wildlife  resource 
compensation  measures  which  had  not 
previously  been  authorized  should  be 
recommended  for  authorization,  then 
alternative  cost-sharing  provisions  can 
be  recommended  in  those  cases  where 
non-federal  entities  are  unwilling  (e.g., 
by  reason  of  contract  rights)  to  share  the 
costs.  Nothing  in  these  rules  would 
require  the  adoption  of  such  measure  in 
those  circumstances  or  require  the 
imposition  of  such  burdens  on  non- 
federal  entities. 

Section  410.32  should  provide  an 
incentive  for  wildlife  agencies  and 
action  agencies  to  devote  more  attention 
to  wildlife  areas  which  had  been 
proposed  to  justify  project 
authorizations.  If,  as  a  result  of  the 
FWCA  compliance  process,  a  project  is 
authorized  in  part  upon  the 
representation  that  land  and  water 
areas  will  be  acquired  and  managed  in 
order  to  replace  the  wildlife  productivity 
lost  to  the  project,  and  then  the  affected 
agencies  do  not  provide  resources  to 
make  good  that  representation,  then  the 
wildlife  resource  and  the  public  have 
been  short-changed.  Bare  acquisition, 
without  management,  is  not  mitigation. 
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VIII.  Alternative  Approaches 

This  discussion  focuses  upon 
alternatives  which  were  considered  to 
those  provisions  of  these  proposed  rules 
which  would  make  significant  changes 
in  action  agency  procedures. 

The  procedures  contained  in  Subparts 
B  and  C  apply  to  all  projects  to  which 
the  FWCA  applies,  unless  they  are 
rendered  inapplicable  by  specific 
provision  of  these  rules  or  by  Secretarial 
action  during  die  implementing 
procedures  phase  of  the  President's 
initiative.  See  $  410.12.  The  Departments 
of  the  Interior  and  Commerce  are  not  in 
a  position  at  this  time  to  review  and 
analyze  all  federal  programs  to 
determine  whether  the  procedures  of 
Subparts  B  and  C  can  be  meaningfully 
applied  to  all  such  programs.  Action 
agencies  are  in  a  much  better  position  to 
examine  these  questions  in  the  first 
instance  and  to  seek  selective 
modification,  when  necessary. 

Section  410.12(c)  is  responsive  to  the 
President's  directive  that  these  rules 
should  apply  to  authorized  but  not 
completed  federal  projects.  These  rules 
would  not  apply  to  all  such  projects.  In 
certain  of  these  cases,  the  Secretary  of 
the  Interior  can  consider  specified 
criteria  and  find  that  these  procedures  ( 
will  be  applied.  In  such  cases,  affected 
federal  agencies  are  provided  an 
opportunity  to  state  whether  they 
believe  the  rules  should  apply.  However, 
if  an  authorized  project  is  not  exempt 
action  agencies  are  admonished  not  to 
make  “any  irreversible  or  irretrievable 
commitment  of  resources  pending 
compliance  with  these  rules  which 
would  foreclose  die  consideration  of 
alternatives  to  compensate  for  wildlife 
resource  losses." 

Alternatives  considered  included  a 
provision  making  these  rules  applicable 
immediately  upon  their  effective  date 
and  a  provision  which  would  direct  the 
action  agencies  not  to  seek  funding  for 
these  projects  until  these  rules  were 
complied  with.  We  also  considered 
making  these  rules  applicable  to 
approved,  non-federal  projects.  It  was 
determined  that  the  proposal  adopted 
was  the  least  burdensome  alternative 
which  was  still  acceptable  from  the 
standpoint  of  meeting  the  intent  of  the 
President’s  directive. 

Section  410.22(a)(1)  would  require 
action  agencies  to  change  their 
procedures  for  receiving  applications  for 
noD-federal  projects  which  they 
approve.  It  would  require  a  showing  that 
the  applicant  undertook  pre-application 
consultation  with  the  wildlife  agencies. 
This  requirement  applies  only  to 
applications  for  the  larger,  potentially 


more  damaging  projects  (from  the 
perspective  of  wildlife  resource 
conservation).  An  alternative 
considered  and  rejected  would  have 
applied  this  procedure  to  all,  or  wider, 
classes  of  projects.  Also  rejected  was  a 
proposal  to  require  pre-application 
consultation  with  wildlife  agencies  prior 
to  a  fixed  period  in  advance  of  filing  an 
application  with  the  action  agency.  The 
proposal  which  was  adopted  was 
considered  acceptable  from  the 
standpoint  of  promoting 
environmentally  sound  non-federal 
projects  applications. 

Although  the  findings  which  would  be 
required  of  action  agencies  by 
§  410.24(a)  are  being  made  as  a  matter 
of  practice  by  some  action  agencies,  this 
provision  was  deemed  necessary  to 
ensure  that  wildlife  agencies  and  the 
public  are  able  to  participate  in  this 
aspect  of  decision-making  by  all  action 
agencies.  In  many  cases,  the  wildlife 
agencies  and  the  public  are  excluded 
from  action  agency  decision-making  on 
wildlife  conservation  recommendations 
and  are  provided  no  meaningful 
rationale  for  why  they  were  rejected. 
Alternative  procedures  whidi  were 
rejected  included  (1)  publication  of  these 
findings  in  only  one  media  (the  Federal 
Register),  (2)  a  provision  requiring  action 
agency  decision-makers  to  provide  their 
rationale  for  rejecting  wildlife 
conservation  measures  recommended 
by  their  own  staffs,  add  (3)  a  provision 
for  mandatory  public  hearings  upon  the 
request  of  wildlife  agencies. 

Section  410.24(b)(1)  requires  that 
findings  made  by  action  agencies  as  to 
loss  prevention  and  mitigation  measures 
deemed  justified  to  maximize  overall 
project  benefits  “shall  be  made  using 
assessment  and  evaluation  techniques 
based  upon  wildlife  habitat  values. 
Monetary  values  may  be  displayed  and 
used  in  measuring  the  cost-effectiveness 
of  alternative  mitigation  plans  but  shall 
not  be  used  for  justification  purposes." 
This  provision  recognizes  the  limitations 
of  monetary  or  user-day  computations  of 
value  in  determining  whether 
recommended  loss  prevention  and 
mitigation  measures  will  compensate  for 
wildlife  resources  lost,  and  therefore 
should  be  adopted.  Alternatives 
considered  included  a  proposal  that 
assessment  and  evaluation  techniques 
based  upon  wildlife  habitat  values 
should  be  emphasized,  but  not  required 
in  such  findings.  Also  considered  and 
rejected  was  a  provision  requiring  the 
use  of  a  particular  assessment  and 
evaluation  technique,  once  approved  or 
certified  by  the  Secretary  of  the  Interior, 
coupled  with  a  ban  upon  the  use  of  other 


such  techniques  subsequent  to 
certification. 

The  selected  proposal  serves  the 
function  of  forcing  wildlife  and  action 
agencies  to  focus  upon  losses  to  wildlife 
resources,  rather  than  on  the  human  use 
of  such  resources.  If  habitat  productivity 
is  lost  to  a  project,  no  amount  of  human 
use  of  the  project  features  will  replace  it. 
The  fact  that  a  value  can  be  attached  to 
human  use  of  project  features  or  of 
“replacement"  habitat  is  gratuitous  but 
bears  no  relation  to  the  assessment  of 
what  must  be  done  to  replace  habitat 
productivity  lost  to  a  project  The  use  of 
computational  methods  other  than  those 
based  on  wildlife  habitat  productivity 
(or  values)  has  persisted  because  there 
has  been  insufficient  incentive  such  as 
these  rules  to  abandon  them. 


The  Department  of  the  Interior  and 
the  Department  of  Commerce  have 
determined  that  the  rulemaking 
procedures  of  the  Department  of  the 
Interior  will  be  followed.  The 
Department  of  the  Interior  has 
determined  that  this  document  is  a 
significant  rule  but  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044,  and  43  CFR  Part  14.  An 
enviommental  assessment  has  been 
prepared  and  is  available  from  the* 
Associate  Director,  Environment,  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240  [(202) 
343-4767). 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  and  oral  comments, 
suggestions,  or  objections  regarding  this 
proposal  in  the  manner  set  forth  above. 

In  the  Notice  of  Intent  to  Propose 
Rules,  published  at  43  FR  44870-44872,  it 
was  proposed  that  these  rules  be 
codified  in  Part  403  of  Title  50,  CFR.  In 
order  to  provide  more  room  in  the  400 
series  of  Title  50  for  endangered  species 
regulations,  these  joint  rules  will,  when  . 
adopted,  be  codified  as  Part  410  of  Title 
50. 

The  joint  authors  of  this  document 


Kail  F.  Stutzman,  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  Room  3251, 
Washington.  D.C.  20240,  202-343-4767. 

William  W.  Gamer,  Office  of  the  Solicitor, 
Department  of  die  interior.  Room  6545, 
Washington,  D.C.  20240,  202-343-2172. 

James  R.  Chambers,  National  Marine 
Fisheries  Service,  3300  Whitehaven  Street 
NW,  Page  Building  n,  Washington,  D.C 
20235,  202-634-7480. 

Eric  Erdheim,  Office  of  General  Counsel 
National  Oceanic  and  Atmospheric 


IX.  Rulemaking  Requirements 


are: 
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Administration,  3300  Whitehaven  Street, 
NW„  Page  Building  II,  Washington,  D.C. 
20235,202-634-4224. 

It  is  therefore  proposed  to  amend  50 
CFR,  Chapter  IV,  by  adding  a  new  Part 
410  in  the  manner  set  forth  below. 

Dated  this  11  day  of  May,  1979. 

James  A.  Joseph, 

Acting  Secretary  of  the  Interior. 

Elsa  A.  Porter, 

Acting  Secretary  of  Commerce. 

PART  410 — FISH  AND  WILDLIFE 
COORDINATION  ACT 

Subpart  A— General  Provisions 
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410.3  Definitions. 

410.11  Applicability  of  the  FWCA. 
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410.13  Comprehensive  water  resources 
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Subpart  C — Project  Implementation 
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410.33  Study  or  modification  of  authorized 
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410.41  Action  agency  implementing 
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requirements. 

Appendix  A — Regional  Directors. 

Appendix  B — Agreements  of  FWS  with 
Action  Agencies. 

Appendix  C — Agreements  of  NOAA/NMFS 
with  Action  Agencies. 

Appendix  D — FWS  Guideline  For  Oil  and 
Gas  Exploration  and  Development  Activities 
In  Territorial  And  Inland  Navigable  Waters 
and  Wetlands. 

Appendix  E— FWS  Guidelines  For  Review 
of  Fish  and  Wildlife  Aspects  of  Proposals  In 
or  Affecting  Navigable  Waters. 

Authority. — Fish  and  Wildlife  Coordination 
Act.  Pub.  L.  85-264,  72  Stat.  563  (16  U.S.C.  661, 
et  seq.)\  National  Environmental  Policy  Act  of 
1989,  sec.  102(2)(A)  and  (B).  Pub.  L  91-190,  83 
Stat.  853  (42  U.S.C.  4332(2)(A).  (B));  5  U.S.C. 
552;  Fish  and  Wildlife  Act  of  1956,  sec.  7,  70 
Stat.  1122  (16  U.S.C.  742f);  President’s 
Memorandum  on  Environmental  Quality  and 
Water  Resources  Management,  July  12, 1978 
[See  also,  Weekly  Comp,  of  Pres.  Doc.  105 
(June  8, 1978)];  U.S.C.  301. 


Subpart  A— General  Provisions 
9  410.1  Scop*. 

This  Part  implements  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4332,  and  sections  1-4, 8,  and  9  of 
the  Fish  and  Wildlife  Coordination  Act 
(FWCA),  72  Stat.  563,  as  amended  (16 
U.S.C.  661-664,  666b,  666c  (1978)).  The 
FWCA  recognizes  that  wildlife 
resources  make  a  vital  contribution  to 
the  Nation  and  that  federal  and  non- 
federal  water  and  related  land  resources 
developments  will  affect  such  resources. 
It  mandates  that  wildlife  conservation 
shall  receive  equal  consideration  and  be 
coordinated  with  other  features  of  water 
resource  development  programs 
throughout  the  action  agencies’  planning 
and  decision-making  processes.  It 
requires  such  agencies,  or  applicants  to 
such  agencies,  to  first  consult  with  state 
and  federal  wildlife  agencies  to 
ascertain  what  means  and  measures 
may  be  considered  necessary  by  those 
agencies  to  prevent  and  mitigate  project- 
related  losses  of  wildlife  resources,  as 
well  as  to  enhance  those  resources. 

The  FWCA  further  requires  that 
reports  and  recommendations  from 
wildlife  agencies  be  presented  to  action 
agency  decision-makers  and  (in  the  case 
of  federal  projects)  the  Congress,  and 
that  the  action  agencies  shall  give  full 
consideration  to  those  reports  and 
recommendations.  Action  agencies  are 
required  to  include  in  project  plans  such 
means  and  measures  for  wildlife 
conservation  as  they  may  find  justifiable 
to  obtain  maximum  overall  project 
benefits  to  the  public.  The  costs  of  such 
means  and  measures  are  to  be 
considered  integral  to  those  of  the 
project. 

§  410.2  Purpose. 

The  purpose  of  these  rules  is  to  ensure 
that  wildlife  conservation  of  fully 
considered  and  weighted  equally  with 
other  project  features  in  agency 
decision-making  processes  by 
integrating  such  considerations  into 
project  planning,  NEPA  compliance 
procedures,  financial  and  economic 
analyses,  authorization  documents,  and 
project  implementation.  This  Part  will — 

(a)  Establish  procedures  to  be 
followed  in  achieving  compliance  with 
the  FWCA  in  the  development  and 
consideration  of  alternative  project 
plans  which  provide  for  the 
conservation  of  wildlife  resources; 

(b)  Minimize  delays  in  project 
authorization  decisions  and  require  the 
development  of  environmentally  sound 
project  plans  without  needless  waste  of 
public  and  private  resources  by 
establishing  procedures  for  the  timing 


and  integration  of  FWCA  compliance 
into  decision-making  processes  while 
plans  are  still  flexible; 

(c)  Ensure  that  planning  for  wildlife 
resource  conservation  measures 
addresses  loss  prevention,  mitigation, 
compensation,  and  enhancement; 

(d)  Establish  guidelines  which  ensure 
that  applicants  for  selected  classes  of 
non-federal  project  approvals  by  action 
agencies  will  consult  with  wildlife 
agencies  before  making  such 
applications; 

(e)  Describe  factors  to  be  considered 
by  an  action  agency  in  determining  what 
measures  are  justifiable  to  obtain 
maximum  overall  project  benefits  to  the 
public; 

(f)  Require  the  use  of  techniques 
based  upon  habitat  values  as  the  means 
for  assessing  impacts  on  wildlife 
resources  and  for  evaluating  loss 
prevention,  mitigation  and 
compensation  measures; 

(g)  Ensure  that  comparative  benefit- 
cost  analyses  of  alternative  project 
plans  include  the  construction, 
acquisition,  operation,  maintenance,  and 
replacement  costs  of  wildlife 
conservation  measures,  and,  if 
quantifiable,  the  costs  of 
uncompensated  wildlife  resource  losses; 

(h)  Provide  for  inter-agency  review  of, 
and  public  participation  in,  wildlife  and 
action  agency  decisions  on  means  and 
measures  for  wildlife  resource 
conservation. 

9  410.3  Definitions. 

As  used  in  this  Part; 

“Action  agency”  means  a  department, 
agency  or  instrumentality  of  the  United 
States  which  plans,  constructs,  operates 
or  maintains  a  project,  or  which  plans 
for  or  approves  a  grant,  loan,  loan 
guarantee,  financial  or  technical 
assistance,  permit,  lease,  license,  or 
contract  for  projects. 

“Approval"  or  “approve”  means  final 
action  agency  action  on  an  application 
by  a  federal,  state,  or  other  applicant  for 
a  grant,  loan,  loan  guarantee,  financial 
or  technical  assistance,  permit,  lease, 
license,  or  contract. 

“Compensation”  means  completely 
offsetting  losses  to  wildlife  resource 
values  using  measures  described  in  the 
NEPA  regulations  [40  CFR  1508.20]. 

“Conservation"  means  wildlife 
resource  loss  prevention,  mitigation, 
compensation,  and  enhancement. 

“Enhancement”  means  development 
or  improvement  of  wildlife  resource 
values  of  the  area  affected  by  the 
project  beyond  that  which  would  occur 
without  the  project.  This  term  is 
synonomous  with  the  term 
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“development  and  improvement,"  as 
used  in  the  FWCA. 

“Federal  project"  means  a  project 
planned  or  constructed  by  or  on  behalf 
of  a  federal  agency. 

“Loss  prevention"  means  designing 
and  implementing  a  project  to  avoid 
adverse  impacts  on  wildlife  resources. 
[40  CFR  1508.20(b)] 

“Mitigation"  means  (1)  lessening 
wildlife  resource  losses  to  a  project 
through  use  of  loss  prevention  measures 
and  (2)  offsetting  losses  through  use  of 
other  structural  and  non-structural 
measures.  [40  CFR  1508.20(b)-(e)] 
-“Project"  means  any  action,  or 
planning  process  which  could  condition 
an  action,  which  impounds,  diverts, 
deepens  the  channel  of,  or  otherwise 
controls,  pollutes,  or  modifies  any  water 
body  for  any  purpose  whatsoever.  Such 
water  bodies  include,  without  limitation, 
wetlands  and  the  waters  of  any  stream, 
including  their  associated  ground  water, 
or  estuarine  or  marine  waters  seaward 
to  the  outer  margin  of  continental  shelf 
(OCS)  or  fisheries  conservation  zone, 
whichever  is  farther. 

“Regional  Directors”  means  the 
named  officials,  or  designees,  of  the  Fish 
and  Wildlife  Service  (FWS)  [including 
the  Area  Director  for  Alaska]  and  the 
National  Marine  Fisheries  Service 
(NMFS)  in  whose  geographic  areas  of 
jurisdiction  the  project  may  be  located. 
For  projects  outside  the  U.S.  territorial 
sea,  “Regional  Director”  means  the 
named  official  of  both  agencies  whose 
area  of  jurisdiction  is  closest  to  the 
project.  [See  App.  A  for  addresses  and 
areas  of  jurisdiction  of  federal  Wildlife 
agency  Regional  Directors]. 

“Reporting  Officer"  means  that  action 
agency  official  responsible  for  preparing 
the  project  report,  obtaining  public  and 
agency  views,  and  making 
recommendations  on  a  proposed  project 
to  higher  authority  (if  any)  within  the 
agency.  Implementing  procedures  of 
action  agencies  w’ll  identify  appropriate 
reporting  officer(sj. 

“Wildlife  agency"  means  the  FWS, 
NMFS,  and,  if  the  project  is  to  be  sited 
within  the  boundaries  of  States  of  the 
United  States,  the  state  agency(ies) 
exercising  immediate  and  direct 
administration  over  the  fish  or  wildlife 
resources  of  the  particular  state(s) 
wherein  projects  are  proposed  to  be,  or 
have  been,  constructed.  For  projects  to 
be  sited  outside  the  territorial  sea,  this 
term  means  the  head  of  the  wildlife 
agency(ies)  of  the  state(s)  nearest  the 
project. 

“Wildlife"  and  “wildlife  resources" 
mean  birds,  fish,  mammals  and  all  other 
classes  of  wild  animals,  and  all  types  of 
aquatic  and  land  vegetation  upon  which 


wildlife  is  dependent.  "Wildlife 
resources"  include  the  biotic  and  abiotic 
factors  upon  which  wildlife  depends;  i.e. 
habitat. 

“Wildlife  resource  properties"  means 
the  lands,  waters,  or  interests  therein  to 
be  acquired,  reserved,  or  otherwise  set 
aside  by  federal  agency  for  the 
conservation  of  wildlife  resources  in 
connection  with  a  federal  project, 
pursuant  to  the  provisions  of  section  3 
and  section  4  of  the  FWCA. 

$  410.1 1  Applicability  of  the  FWCA 

(a)  General.  The  FWCA  applies  to 
federal  projects  and  to  non-federal 
projects  which  are  approved  by  an 
action  agency.  It  applies  to  federal 
projects  which  are  authorized  by  the 
federal  construction  agency  itself,  as 
well  as  those  authorized  by  the 
Congress.  Examples  of  projects  covered 
by  the  FWCA  are: 

(1)  Discharges  of  pollutants,  including 
municpal,  mining  and  industrial  wastes 
or  dredged  and  fill  material,  into  water 
or  wetlands; 

(2)  Those  involving  the  construction, 
operation,  or  maintenance  of  channels, 
turning  basins,  or  other  navigation 
features; 

(3)  Those  involving  the  construction  of 
dams,  impoundments,  and/or  water 
diversion  structures  for  flood  control, 
hydroelectric  power  generation,  water 
supply,  cooling  ponds,  irrigation, 
recreation,  fish  and  wildlife,  or  other 
purposes; 

(4)  Those  which  depend  upon,  or 
necessarily  result  in,  a  diversion,  control 
or  other  modification  of  a  stream  or 
other  body  of  water,  such  as:  federal 
water  and  hydro-power  marketing, 
allocation  or  contracting  decisions; 
changes  in  reservoir  release  and  storage 
plans;  diversions  for  or  discharges  from 
power  plants;  mineral  exploration  or 
extraction  permits,  leases,  or  licenses  on 
the  OCS;  reservoir  rights-of-way  on 
federal  or  Indian  trust  lands;  projects 
conducted  in  beds  of  intermittent 
streams,  or  those  temporarily 
dewatered;  water-related  aspects  of 
federal  mining  or  mineral  leases,  or  of 
mining  plans  adopted  under  the  Surface 
Mining  Control  and  Reclamation  Act; 

(5)  Those  undertaken  to  abate 
damages  or  causes  of  erosion,  storms,  or 
floods  [See  paragraph  410.22(a)(2)(iii)  for 
expedited  FWCA  compliance 
procedures  in  these  cases]; 

(6)  Those  involving  the  rehabilitation 
or  lining  of  water  conveyance  systems; 

(7)  Water  resource  and  water  quality 
planning  programs. 

(b)  Previously  authorized  or  approved 
projects.  Prior  authorization  or  approval 
of  a  project  does  not  constitute  a  waiver, 


per  se,  of  FWCA  requirements.  By 
reason  of  section  2(g)  of  the  FWCA, 
section  2  of  the  FWCA  does  not  apply  to 
projects  (or  project  units)  authorised  or 
approved  prior  to  August  12, 1958,  which 
were  completed  or  substantially 
completed  on  August  12, 1958.  A  project 
or  project  unit  is  deemed  to  be 
substantially  completed  when  sixty 
percent  or  more  of  then-estimated 
construction  costs  (as  of  August  12, 

1958)  had  been  obligated  for 
expenditure.  However,  the  FWCA  does 
apply  to  projects  (or  project  units) 
authorized  or  approved  prior  to  August 
12, 1958,  which  were  not  substantially 
completed  at  that  time,  and  to  projects 
(or  project  units)  authorized  or  approved 
subsequent  to  August  12, 1958, 
regardless  of  their  state  of  construction 
or  whether  completed. 

Section  2  applies  to  action  agency 
initiation  of  a  process  of  developing  a 
report  on  the  modification  or 
supplementation  of  plans  for  previously 
authorized  federal  projects  (whether  or 
not  constructed).  It  also  applies  to  any 
application  for  the  renewal  or 
modification  of  a  federal  approval. 

(c)  Agencies  or  agency  projects 
specifically  exempt  from  the  FWCA. 

The  FWCA  does  not  apply  to  the 
Tennessee  Valley  Authority,  the  small 
watershed  program  of  the  Soil 
Conservation  Service  (as  authorized  by 
Section  3  of  the  Watershed  Protection 
and  Flood  Prevention  Act  of  1954),  to 
impoundment  projects  where  the 
aggregate  maximum  surface  area  of  such 
impoundments  is  less  than  ten  acres,  or 
to  activities  for  or  in  connection  with 
programs  primarily  for  land 
management  and  use  carried  out  by 
federal  agences  with  respect  to  federal 
lands  under  their  jurisdiction.  However, 
where  such  projects  require  other  water- 
related  federal  approvals,  the  FWCA 
applies  through  those  programs. 

§  410.12  Applicability  of  this  part. 

Except  as  provided  in  §§  410.13, 

410.14,  and  410.22(a)(2)(iii),  this  Part 
shall  apply  to  projects  to  which  the 
FWCA  applies  and  shall  govern  the 
content  of  implementing  procedures 
issued  in  accordance  with  Subpart  D. 
They  shall  become  applicable  as 
follows: 

(a)  Projects  not  authorized  or 
approved.  For  projects  in  a  planning 
phase  and  not  yet  approved  or 
authorized  for  construction  on  the 
effective  date  of  these  rules,  action 
agencies  shall  comply  with  the 
procedures  and  methods  prescribed  by 
this  Part  which  are  applicable  to  the 
planning  or  approval  stages  remaining 
on  that  date. 
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(b)  Completed  or  approved  projects. 
This  Part  applies  upon  action  agency 
initiation  of  a  process  of  developing  a 
report  on  the  modification  or 
supplementation  of  plans  for  previously 
authorized  federal  projects  (whether  or 
not  constructed).  It  applies  to 
applications  for  renewal,  modification, 
or  relicensing  of  a  non-federal  project.  It 
applies  to  actions  which  are  defined  as 
projects  and  which  are  proposed  or 
undertaken  at  those  authorized  projects 
covered  by  §  410.11(b).  These  rules  will 
apply  to  completed  federal,  and  other 
federally-approved,  projects  as  the 
action  agency  may,  from  time  to  time, 
determine  practicable. 

(c)  Authorized  but  not  completed 
federal  projects.  (1)  This  Part  will 
become  applicable  to  federal  projects,  or 
separately-authorized  units  thereof, 
which  were  authorized  for  construction 
but  not  completed  on  the  effective  date 
of  this  Part  to  the  same  extent  that  the 
Principles  and  Standards  Manual  of 
Procedures,  issued  pursuant  to  the 
President’s  Water  Policy  Initiatives  of 
July  12, 1978,  will  be  applied  to  such 
projects.  The  Secretary  of  the  Interior 
may  nevertheless  determine  that  this 
Part  will  apply  to  projects  otherwise 
exempt  by  reason  of  the  foregoing  if, 
after  a  review  of  evidence  submitted  in 
accordance  with  paragraph  (c)(3)  of  this 
section,  the  Secretary  determines  that — 

(1)  Authorized  fish  and  wildlife 
conservation  measures  will  not  be 
installed  or  will  not  substantially 
compensate  for  fish  and  wildlife 
resource  losses  caused  by  the  project, 
and 

(ii)  The  impacts  of  the  project  upon 
wildlife  resources  are  significant,  or 

(iii)  Construction  has  not  proceeded  to 
the  point  that  all  options  for  wildlife 
conservation  are  practically  foreclosed. 
Where  appropriate,  the  Secretary  of  the 
Interior  will  consult  with  the 
Administrator  of  NOAA  in  making  this 
determination. 

(2)  If  this  Part  becomes  applicable  to  a 
Federal  project  in  accordance  with 
paragraph  (c)(1)  of  this  section,  action 
agencies  shall  not  make  any  irreversible 
or  irretrievable  commitment  of  resources 
pending  compliance  with  this  Part  which 
would  foreclose  the  consideration  or 
alternatives  to  compensate  for  wildlife 
losses. 

(3)  Within  Ninety  (90)  days  of  a 
written  request  by  the  Secretary  of  the 
Interior,  action  agencies  will  submit  the 
following  information  to  the  Secretary  of 
the  Interior  with  respect  to  each  federal 
project,  and  separately-authorized 
federal  project  unit,  which  is  otherwise 
exempt  by  reason  of  paragraph  (c)(1)  of 
this  section: 


(i)  Its  location,  and  the  source  and 
date  of  authorization; 

(ii)  The  state  of  constuction  (if  any) 
and  the  percentage  of  current  total 
estimated  project  cost  which  has  been 
expended; 

(iii)  A  description  of  the  mitigation 
and  enhancement  measures  which  were 
authorized  and  a  discussion  of  any 
difficulties  encountered  which  could 
defeat  adoption  of  such  measures; 

(iv)  Where  mitigation  and 
enhancement  measures  may  be  under 
consideration  for  future  authorization, 
an  explanation  of  the  status  of  planning 
and  approval  of  such  proposals  within 
the  action  agency; 

(v)  If  mitigation  or  enhancement  land 
acquisition  was  authorized,  a  statement 
of  the  percentage  of  the  authorized 
amount  which  has  been  acquired; 

(vi)  A  ranking  of  those  projects  most 
in  need  of  Secretarial  action  under 
paragraph  (c)(1),  stating  the  rationale  for 
such  ranking  and  listing  those  not  under 
active  consideration  for  construction; 

(vii)  A  statement  of  whether  the 
project  meets  one  or  more  of  the  criteria 
referred  to  in  paragraph  (c)(1)  and,  if  it 
does,  whether  the  procedure  of  this  Part 
should  nonetheless  apply. 

(d)  Waivers  by  States  or  NMFS. 
Where,  in  the  judgment  of  a  Regional 
Director  of  NMFS  or  the  head  of  a  state 
wildlife  agency,  their  involvement  in  the 
procedures  set  forth  in  Subparts  B  and  C 
would  be  inappropriate,  he  or  she  may 
waive  those  requirements  as  applied  to 
said  agency. 

§  4 1 0. 1 3  Comprehensive  water  resources 
planning  requirements. 

With  the  exception  of  Level  C  studies 
undertaken  by  federal  action  agencies, 
Subpart  B  will  not  apply  to 
comprehensive  water  or  related  land 
resources  planning  requirements. 
However,  §  410.21  does  apply  to  such 
programs.  Wildlife  agencies  will  be 
involved  in  such  programs  as  provided 
in  Subpart  D. 

§  4 1 0. 1 4  Federal  programs  administered 
by  States. 

Subpart  B  will  not  apply  to  projects 
approved  under  federal  programs 
administered  in  whole  or  in  part  by 
States,  except  as  provided  pursuant  to 
§  410.41. 

§  410.15  Lead  action  agencies. 

Wildlife  agencies  will  coordinate 
action  compliance  with  the  procedural 
requirements  of  §  §  410.22  and  410.23  of 
this  Part  through  lead  action  agencies 
designated  in  accordance  with  NEPA 
regulations  [40  CFR  1501.5],  or,  where 
not  so  designated,  through  an  action 


agency  which  obtains  the  concurrence 
of  other  action  agencies  which  may  have 
jurisdiction  over  the  project  in  question 
to  act  in  that  capacity.  Notwithstanding 
such  agreement,  action  agencies  must 
comply  with  the  other  requirements  of 
the  FWCA  and  this  Part. 

§  4 1 0. 1 6  Relation  to  other  environmental 
review  requirements. 

(a)  Compliance  with  NEPA  and  the 
Principles  and  Standards  of  the  Water 
Resources  Council  are  complementary 
to,  but  not  a  substitute  for,  compliance 
with  the  FWCA  or  these  rules.  To  the 
maximum  extent  possible,  the  reports 
and  recommendations  of  wildlife 
agencies  will  accompany  environmental 
assessments  and  be  incorporated  into 
the  draft  and  final  decision  document 
and  the  draft  and  final  environmental 
impact  statement  (EIS),  and  Principles 
and  Standards  analysis. 

(b)  If  a  permit  is  required  under 
sections  103(b),  402,  or  404  of  the  Clean 
Water  Act  or  section  9  or  10  of  the  River 
and  Harbor  Act  of  1899  for  projects  of, 
or  pending  approval  before,  a  federal 
agency,  that  agency  shall  ensure 
compliance  with  those  permit  programs 
before,  or  at  the  same  time,  approves, 
seeks  authorization  of,  or  seeks 
construction  funding  for  the  project. 

(c)  Many  statutory  authorities  require 
consultation  with  the  Departments  of 
the  Interior  and/or  Commerce  on  the 
wildlife  impacts  of  federal  actions. 
Federal,  state,  or  private  agencies  or 
individuals  are  encouraged  to  adopt  and 
employ  the  procedures  or  methods 
prescribed  by  these  rules  to  obtain  the 
full  loss  prevention,  mitigation,  and 
enhancement  potential  of  projects, 
whenever  authorized. 

Subpart  B — FWCA  Compliance 
Procedure 

§  410.21  Equal  consideration. 

Equal  consideration  of  wildlife 
resource  values  in  project  planning  and 
approval  is  the  essence  of  the  FWCA 
compliance  process.  It  requires  action 
agencies  to  involve  wildlife  agencies 
throughout  their  planning,  approval,  and 
implementation  process  for  a  project 
and  highlights  the  need  to  utilize  a 
systematic  approach  to  analyzing  and 
establishing  planning  objectives  for 
wildlife  resource  needs  and  problems 
and  developing  and  evaluating 
alternative  plans.  Wildlife  resources  will 
be  conserved  in  action  agency  project 
planning  and  approval  by  minimizing 
adverse  effects,  compensating  for 
wildlife  resource  losses,  and  enhancing 
wildlife  resource  values. 
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Compliance  with  the  equal 
consideration  mandate  requires: 

(1)  Consultation  between  action 
agencies  (or  applicants  to  them)  and 
wildlife  agencies  on  measures  necessary 
to  conserve  wildlife  in  project  planning, 
construction,  and  operation; 

(2)  Reporting  by  wildlife  agencies  on 
the  effects  of  the  project  and  its 
alternatives  upon  wildlife  resources  and 
on  measures  recommended  to  conserve 
wildlife  resources  in  connection  with  the 
project  and  its  alternatives; 

(3)  Full  consideration  by  the  action 
agencies  of  measures  recommended  to 
conserve  wildlife  resources,  both  with 
regard  to  the  project  and  its  alternatives; 

(4)  Implementation  of  justifiable 
conservation  measures. 

§  410.22  Consultation. 

(a)  Initiation.  The  FWCA  compliance 
process  may  be  initiated  by  a  potential 
applicant,  an  action  agency,  or  a  wildlife 
agency. 

(1)  Potential  Applicants.  Implementing 
procedures  of  action  agencies  shall 
provide  that  applicants  for  those  non- 
federal  project  approvals  enumerated 
below  contain  written  evidence  that 
they  initiated  the  FWCA  compliance 
process  with  both  Regional  Directors 
and  the  head  of  the  state  wildlife  agency 
exercising  administration  over  the  fish 
and  wildlife  resources  of  the  state(s) 
wherein  the  project  is  to  be  constructed. 
This  pre-application  procedure  applies 
to  projects  which — 

(i)  Involve  drainage,  dredging,  filling, 
or  other  modification  of  wetlands 
greater  than  ten  acres,  create 
impoundments  greater  than  fifty  acres, 
involve  one  half  mile  of  dredging  or 
stream  channel  modification,  or 

(ii)  Require  a  water-dependent  power 
project  approval  from  the  Federal 
Energy  Regulatory  Commission  (FERC), 
the  Nuclear  Regulatory  Commission 
(NRC),  or  the  Rural  Electrification 
Administration  (REA).  This  paragraph 
also  applies  to  preliminary  permit 
(FERC)  and  early  site  review  (NRC) 
applications.  The  intent  of  this 
paragraph  (a)(1)  of  this  section  is  to 
assist  applicants  in  designing 
environmentally  sound  projects  without 
waste  of  their  planning  resources  and  to 
minimize  the  potential  for  delay  in  the 
processing  of  applications.  Action 
agency  implementing  procedures  shall 
advise  that  consultation  should  be 
initiated  by  the  applicant  at  the  earliest 
stages  of  its  project  planning,  and  that 
its  submissions  to  wildlife  agencies  shall 
indicate  the  general  work  or  activity 
being  considered,  its  purpose(s),  and  the 
general  area  in  which  it  is  contemplated. 
The  information  provided  to  wildlife 


agencies  will  be  specific  enough  to 
allow  them  to  identify  possible  effects 
on  wildlife  and  to  identify  potential 
conservation  measures  (including 
alternatives),  and  yet  be  general  and 
flexible  enough  to  allow  the 
incorporation  of  justifiable  conservation 
measures  prior  to  submission  of  a 
formal  application  to  the  action  agency. 
Wildlife  agencies  will  provide  to  the 
potential  applicant  a  brief  analysis  of 
potential  impacts  to  wildlife  resources, 
suggested  modifications  or  alternatives, 
and  an  indication  of  which  project 
features,  if  any,  would  likely  be  viewed 
as  being  unacceptable  at  the  time  of 
permit  or  license  review.  The  detail  of 
analysis  and  refinement  of 
recommendations  will  be  related  to  the 
level  of  detail  of  the  proposed  plan.  The 
wildlife  agencies  shall  identify  any 
areas  of  concern  or  analysis  that  require 
further  detail  or  study.  The  results  of 
this  analysis  should  be  integrated  in  or 
accompany  the  action  agency’s  NEPA 
environmental  assessment. 

(2)  Action  agencies.  Notwithstanding 
any  applicant  consultation  which  may 
be  required  by  paragraph  (a)(1)  of  this 
section,  action  agencies  shall  initiate  (or 
continue)  the  FWCA  compliance 
process  in  the  following  manner: 

(i)  Federal  projects.  Action  agencies 
shall  notify  both  Regional  Directors  and 
the  head  of  the  state  wildlife  agency 
(through  OMB  Circular  A-95  procedures, 
or  otherwise)  upon  initiation  of  studies 
or  actions  which  may  lead  to  the 
authorization  of  a  federal  project.  This 
also  applies  to  the  initiation  of  planning 
for  the  modification  or  supplementation 
of  project  reports  on  previously 
authorized  project.  See  §  410.12(b)(2). 
Action  agencies  shall  invite  wildlife 
agencies  to  participate  actively 
throughout  the  planning  process.  [For 
existing  Memoranda  of  Understanding, 
see  App.  B  and  Cj. 

(ii)  Federally-approved  projects. 
Appropriate  written  notice  of 
preliminary  permit  (FERC)  and  early  site 
review  (NRC)  applications,  as  well  as 
NRC  and  FERC  construction  license  and 
permit  or  renewal  applications,  will  be 
forwarded  for  comment  to  both  the 
Secretaries  of  the  Interior  and  of 
Commerce  and  to  the  head  of  the 
wildlife  agency  for  the  state(s)  wherein 
the  proposed  construction  may  occur. 
Appropriate  written  notice  of  all  other 
applications  to  federal  agencies  for 
approvals,  including  renewal 
applications,  shall  be  forwarded 
promptly  after  their  receipt  to  both 
Regional  Directors  and  to  the  head  of 
the  wildlife  agency  for  the  state(s) 
wherein  the  proposed  construction  may 
occur.  The  evidence  which  is  required 


by  paragraph  (a)(1)  of  this  section  shall 
accompany  these  notices. 

(iii)  Emergencies.  (A)  If  a  major  % 
disaster  will  be  declared  by  the 
President  under  authority  of  the  Disaster 
Relief  Act  Amendments  of  1974,  the 
designated  Federal  Coordinating  Officer 
(FCO)  of  the  Federal  Emergency 
Management  Agency  (FEMA),  will 
consult  with  the  Regional  Directors  and 
the  affected  state  wildlife  agency  to 
determine  the  need  for  FWCA 
compliance  during  the  course  of  the 
emergency.  When  continuing  detailed 
coordination  is  determined  necessary  by 
wildlife  agencies,  the  FCO  will  provide 
facilities  for  a  wildlife  agency 
coordinator^)  at  the  Disaster  Field 
Office  (DFO).  Field  level  coordination 
will  occur  between  the  designated 
wildlife  coordinator(s)  and  the  FEMA 
Public  Assistance  Officer  (PAO) 
responsible  for  the  DFO.  In  the  event  of 
unresolved  conflicts  between  the 
wildlife  coordinator(s)  and  the  PAO,  the 
matter  will  be  referred  to  the  Federal 
Coordinating  Officer  for  resolution. 

(B)  Procedures  for  FWCA  compliance 
in  other  action  agency  programs  or 
actions  in  emergency  situations  will  be 
identified  during  the  period  for  approval 
of  implementing  procedures. 

(3)  Wildlife  agencies.  Where  FWCA 
compliance  is  not  initiated  where 
required,  it  shall  be  deemed  initiated 
upon  notice  by  a  wildlife  agency. 

(b)  Coordinated  planning.  (1) 
Particularly  in  the  case  of  federal 
projects  and  NRC,  FERC,  and  REA- 
approved  projects,  wildlife  and  action 
agencies  shall  utilize  a  systematic 
approach  in  analyzing  wildlife  resource 
needs  and  problems,  establishing 
planning  goals  therefor,  and  developing 
and  evaluating  alternative  resource 
management  plans. 

(2)  Wildlife  agencies  will  cooperate 
with  action  agencies  in  the  development 
of  analyses,  recommendations,  and 
reports  to  action  agencies  on  means  and 
measures  for  the  conservation  of 
wildlife  resources. 

(3)  Action  agencies  shall  provide 
wildlife  agencies  adequate  opportunity 
to  prepare  FWCA  reports  and 
recommendations  and  transmit  them  j 
the  action  agency  for  timely 
consideration  with  NEPA  environmental 
assessments,  and  for  incorporation  into 
the  draft  EIS  and  other  decision 
documents. 

(4)  In  the  case  of  federal  projects  and 
FERC,  NRC,  and  REA-approved 
projects,  the  action  agencies  shall 
convene  scoping  meetings  with  the 
wildlife  agencies  and  (where  applicable) 
applicants  upon  initiation  of  the  FWCA 
compliance  process.  Such  meeting  need 
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not  be  convened  where  consultation  has 
occurred  in  accordance  with  paragraph 

(b)(1)  of  this  section.  To  the  fullest 
extent  possible,  these  meetings  should 
be  combined  with  the  NEPA  scoping 
process  where  the  proposal  requires 
preparation  of  a  draft  EIS.  40  CFR 
1501.7.  Such  meetings  may  also  be 
convened  in  the  case  of  other 
applications  for  approvals  at  the  request 
of  a  wildlife  agency  or  the  action 
agency.  Such  meetings  will  be  for  the 
purposes  of — 

(i)  Developing  plans  of  study  which 
ensure  full  wildlife  agency  participation 
throughout  each  phase  of  the  planning 
or  approval  process, 

(ii)  Determining  who,  as  among  the 
federal  and  state  agencies  or  the 
applicant,  will  undertake  and  oversee 
the  required  studies  and  investigations, 

(iii)  Establishing  mutually  acceptable 
target  dates  for  the  initiation  and 
completion  of  studies  and  the 
submission  of  FWCA  reports  and 
recommendations, 

(iv)  Coordinating  FWCA  compliance 
with  other  environmental  review 
requirements, 

(v)  Ensuring  that  conservation  of 
wildlife  resources  is  given  equal 
consideration  with  other  study  or 
project  purposes  or  goals,  and 

(vi)  Ensuring  that  action  agencies 
provide  wildlife  agencies  with  adequate 
descriptions  of  alternative  project  plans 
under  consideration.  A  record  of  the 
agreements  reached  and  responsibilities 
assigned  in  scoping  meetings  shall  be 
distributed  to  the  participating  parties 
and  included  in  the  administrative 
record  of  the  action  agency.  All  parties 
share  a  responsibility  for  early  and 
timely  exchange  of  information  required 
for  completion  of  assigned  studies, 
investigations,  reports,  and 
recommendations. 

§  410.23  Reporting. 

(a)  Authority.  Except  in  the  case  of 
NRC  and  FERC-licensed  projects,  the 
authority  to  transmit  FWCA  reports  and 
recommendations  of  the  Secretaries  of 
the  Interior  and  Commerce  is  exercised 
by  the  Regional  Directors.  In  the  case  of 
FERC  and  NRC-approved  projects,  such 
authority  is  exercised  for  the  Secretary 
of  Commerce  by  the  Assistant 
Administrator  for  Fisheries,  NOAA,  and 
for  the  Secretary  of  the  Interior  by  the 
Assistant  Secretary  for  Polcy,  Budget, 
and  Administration,  acting  upon  the 
recommendation  of  the  FWS  and  the 
Office  of  Environmental  Project  Review. 

(b)  Timing.  Consistent  with  NEPA 
regulations  (40  CFR  1501.6  and  1502.25], 
wildlife  agencies  shall,  to  the  maximum 
extent  possible,  forward  their  reports 


and  recommendations  to  action  agencies 
within  an  agreed-upon  time  frame 
sufficient  to  permit  preliminary  action 
agency  decisions  on  incorporation  of 
those  recommendations  into  project 
plans,  and  to  permit  their  inclusion  and 
analysis  in  the  draft  decision  document 
and/or  the  environmental  assessment  or 
draft  EIS.  See  §  410.24(a).  To  the 
maximum  extent  possible,  preparation 
and  transmittal  of  FWCA  reports  will  be 
coordinated  and  combined  with  the 
preparation  and  transmittal  of  reports  or 
other  reviews  required  of  the 
Department  of  the  Interior  or  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  by  other  federal 
environmental  review  requirements, 
including — 

(1)  Endangered  Species  Act  of  1973, 

(2)  Estuary  Protection  Act, 

(3)  §  6(a)  of  the  Federal  Water  Project 
Recreation  Act, 

(4)  Coastal  Zone  Management  Act, 

(5)  §§  103(b),  401,  402,  404,  303,  and 
208  of  the  Clean  Water  Act  of  1977, 

(6)  §  5(d)  and  7(b)  of  the  Wild  and 
Scenic  Rivers  Act 

Memoranda  of  understanding  or 
agreements  which  may  provide  time 
limits  for  the  referral  of  FWCA  reports 
and  recommendations  for  certain 
classes  of  projects  appear  in 
Appendices  B  and  C. 

(c)  Content.  (1)  Wildlife  agencies  will 
prepare  reports  that  describe  project- 
related  effects  upon  wildlife  resources 
and  identify  alternative  means  and 
measures  necessary  to  conserve  wildlife 
resources.  Evaluation  techniques  used  in 
describing  effects  and  identifying 
conservation  measures  will  be  directed 
at  quantifying  and  qualifying  potential 
effects  upon  wildlife,  their  habitat  and 
its  productivity  and  related  values. 

(2)  Wildlife  agencies  shall  prepare 
and  submit  reports  to  action  agencies 
that  describe — 

(i)  Wildlife  problems  and  needs  and 
recommended  fish  and  wildlife  planning 
goals, 

(ii)  The  positive  and  negative  effects 
and  impacts  of  alternative  project  plans 
upon  wildlife  and  recommended 
conservation  features, 

(iii)  The  positive  and  negative  effects 
and  impacts  of  the  construction  and 
operation  of  the  selected  plan  upon 
wildlife,  the  conservation  measure* 
identified  during  plan  formulation,  and 
specific  recommendations  for 
conservation  measures  that  should  be 
included  in  the  selected  plan, 

(iv)  The  results  and  impacts  expected 
from  implementing  these 
recommendations,  and 


(v)  The  plan,  if  any,  which  they  prefer 
from  the  standpoint  of  wildlife 
conservation. 

(3)  Wildlife  agency  reports  on  federal 
projects  shall  include  an  analysis  of  the 
extent  of  wildlife  resource  productivity 
lost  to,  or  gained  with,  the  proposed 
project  and  of  the  conservaton  measures 
required  to  replace  that  loss  (if  that  is 
possible),  measured  without  reference  to 
values  attributed  to  human  use  (“user- 
day”)  or  other  monetary  computations. 
This  analysis  may  be  provided  for  non- 
federal  projects  and  for  alternative 
project  plans. 

(4)  FWCA  reports  and 
recommendations  will  contain  a  review 
of  the  disposition  of  wildlife  agency 
recommendations  previously  made. 

(5)  If  features  of  project  design, 
construction,  or  operation  are  not 
sufficiently  developed  that  their  effects 
can  be  properly  assessed,  the  report  of 
the  wildlife  agencies  will  so  state  and 
will  list  the  areas  requiring  further  study 
to  identify  necessary  conservation 
measures.  Any  consultation  or 
coordination  necessary  in  the 
implementation  of  conservation 
measures  will  be  identified. 

(6)  When  analyzing  project  effects  and 
impacts,  wildlife  agencies  will  take  into 
account  other  water-related  project 
planning  and  review  requirements,  such 
as:  Executive  Orders  11988  (floodplains) 
and  11990  (wetlands);  §  73  of  the  Water 
Resources  Development  Act  of  1974 
(non-structural  alternatives);  Indian 
trust  environmental  review 
requirements;  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972; 

§  102(b)  of  the  Clean  Water  Act;  federal 
water  policy;  the  potential  effects  of  the 
proposed  project  upon  federal  property 
and  public  trust  interests,  including 
reserved  water  rights. 

(d)  Public  participation.  Where 
significant  wildlife  resource  issues  are 
involved,  wildlife  agencies  will  invite 
public  participation  in  the  process  of 
developing  FWCA  reports  and 
recommendations  in  accordance  with 
guidelines  which  they  develop. 

(e)  Inability  to  report.  If  a  wildlife 
agency  is  unable  to  prepare  an  FWCA 
report  or  otherwise  participate  in  the 
planning  or  approval  process,  it  shall 
notify  the  action  agency  within  30  days 
of  the  receipt  of  an  action  agency’s 
request  to  initiate  consultation,  detailing 
the  reasons  therefor.  Such  notification 
does  not  relieve  action  agencies  of  the 
requirements  of  the  FWCA  or  §  §  410.21 
and  410.24  of  this  Subpart. 

(f)  Follow-through.  Once  wildlife 
agency  reports  are  sent  to  action 
agencies,  all  wildlife  agenceis  should 
actively  pursue  such  means  as  will 
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ensure  that  necessary  studies  and 
recommended  measures  are  undertaken 
and  implemented. 

§  410.24  Consideration. 

(a)  Action  agency  findings.  (1)  The 
reporting  officer  shall  prepare  for  the 
administrative  record  (project  plan  or 
planning  report,  where  applicable) 
written  findings  on  which  of  the 
measures  recommended  by  wildlife 
agencies  with  respect  to  the  selected 
project  plan  and  its  alternatives  are  and 
are  not  believed  to  be  justified,  and 
why.  This  documentation  will  include: 

(1)  A  summation  of  measures  adopted 
during  plan  formulation  to  prevent  and 
compensate  for  wildlife  resource  losses; 

(ii)  In  the  case  of  federal  projects,  a 
finding  whether  the  selected  plan  fully 
compensates  for  losses  to  wildlife 
resource  productivity,  measured  in 
terms  of  equivalent  wildlife  resource 
productivity; 

(iii)  The  justification  for  tradeoffs 
made  between  wildlife  conservation  and 
other  project  features  in  arriving  at  the 
selected  plan; 

(iv)  An  identification  of  any  issues  of 
disagreement  remaining  between  the 
action  agency  and  the  wildlife  agencies. 

(2)  In  addition  to  the  matter  required 
for  federal  projects  by  §  2(f)  of  the 
FWCA  (16  U.S.C.  662(f)),  the  reporting 
officer  on  federal  projects  and  projects 
pending  consideration  by  NRC  and 
FERC,  shall  analyze  and  discuss  the 
acquisition,  operation,  maintenance, 
replacement,  and  management  costs, 
and  the  environmental  impacts,  of 
wildlife  conservation  measures 
proposed  by  each  wildlife  agency  for 
each  alternative  treated  in  the  draft  and 
final  environmental  impact  statement,  in 
benefit-cost  analyses  of  alternatives, 
and  (where  applicable)  in  the  evaluation 
accounts  of  the  Principles  and 
Standards  of  the  Water  Resources 
Council.  The  reporting  officer  shall  also 
treat  uncompensated  damages  to  fish 
and  wildlife  resources  as  a  cost 
chargeable  to  the  project.  All  such  costs 
(monetary  and  non-monetary)  shall  be 
estimated  over  the  life  of  the  project, 
regardless  of  whether  the  U.S.  Treasury 
or  non-federal  parties  will  bear  them. 

(3)  In  making  the  findings  required  by 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  the  reporting  officer  and  each 
higher  action  agency  decision-making 
authority  shall  use  the  criteria 
established  in  paragraph  (b)  of  this 
section. 

(4)  Where  the  findings  required  by 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  have  not  been  disclosed  in  a 
draft  EIS,  in  publicly  circulated  planning 
document,  or  in  public  or  adjudicatory 


hearings,  the  reporting  officer  shall 
publish  those  findings  in  the  Federal 
Register  or  other  appropriate  media  and 
afford  the  public  reasonable  opportunity 
to  present  its  views.  In  the  case  of  FERC 
and  NRC-approved  projects, 
opportunities  for  administrative  or  court 
review  of  the  findings  of  action  agency 
initial  or  final  decision-makers  will  not 
be  considered  compliance  with  this 
paragraph. 

(5)  The  reporting  officer  shall  transmit 
the  information  required  by  paragraphs 
(a)(1)  through  (a)(4)  to  counterpart 
officials  in  the  wildlife  agency(ies) 
concerned  for  an  agreed-upon  period  of 
time  for  comment  prior  to  final  agency 
action  on  the  matter.  If  there  are 
differences  at  this  stage  between  a 
wildlife  agency  and  the  action  agency 
on  the  reporting  officer's  disposition  of 
wildlife  agency  recommendations,  the 
wildlife  agency  may  request  the  action 
agency  to  hold  a  public  hearing  on  the 
matter.  Action  agency  implementing 
procedures  shall  require  an  ensuing 
reconsideration  of  the  matter  and,  if 
such  hearings  are  deemed  appropriate 
by  the  action  agency,  full  consideration 
of  information  generated  by  such  public 
hearings.  Differences  not  resolved  in 
this  manner  shall  be  made  a  matter  of 
record  and,  if  requested  by  either  the 
action  or  wildlife  agency,  promptly 
referred  to  successively  higher  authority 
of  both  agencies  for  resolution.  Where 
memoranda  of  understanding  or 
agreement  do  not  already  so  provide 
[see  App.  B  and  C],  implementing 
procedures  shall  provide  a  means  of 
complying  with  this  paragraph. 

(6)  If,  despite  best  efforts,  wildlife 
agencies  cannot  identify  loss  prevention, 
mitigation,  and  enhancement  measures 
in  detail  prior  to  project  authorization  or 
approval,  action  agencies  shall  include 
in  their  recommendations  to  higher 
authorities  the  requirements  necessary 
to  ensure  that,  once  identified  and 
described,  these  measures  will  be 
proposed  for  authorization  or  approval 
and,  if  authorized  and  funded  or 
approved,  will  be  implemented.  Action 
agencies  should  avoid  committing 
resources  which  foreclose  adoption  of 
alternative  wildlife  conservation 
measures. 

(b)  Decision  criteria.  (1)  Action 
agencies  are  required  to  make  findings 
on  wildlife  conservation  measures 
which  they  deem  justified  to  be  included 
in  projects  to  obtain  maximum  overall 
project  benefits  to  the  public.  Action 
agencies  must  regard  wildlife 
conservation  as  a  programmatic  and 
project  purpose  or  goal  equal  to  other 
project  purposes  or  goals.  Certain 
project  benefits  may  be  diminished  to 


obtain  these  conservation  goals. 
Findings  directed  at  loss  prevention  and 
mitigation  measures  shall  be  made  using 
assessment  and  evaluation  techniques 
based  upon  wildlife  habitat  values. 
Monetary  values  may  be  displayed  and 
used  in  measuring  the  cost-effectiveness 
of  alternative  mitigation  plans,  but  shall 
not  be  used  for  justification  purposes. 
Enhancement  measures  may  be 
evaluated  using  other  techniques,  but 
should  be  measured  using  habitat-based 
techniques,  where  possible.  Such 
findings  shall  be  made  with  the 
objectives  of  both  preventing  and 
compensating  for  wildlife  resource 
losses,  and  of  enhancing  wildlife 
resource  values.  To  the  extent 
practicable  and  justifiable,  action 
agencies  shall  ameliorate  project-related 
losses  to  wildlife  resources,  wherever 
they  occur.  With  the  exception  of  the 
enhancement  component,  wildlife 
resource  conservation  measures  do  not 
create  benefits  for  the  purposes  of 
benefit-cost  analysis;  they  are  to  be 
considered  as  avoiding  or  abating  costs 
(losses)  to  existing  resources  and  values. 

(2)  Action  agencies  may  not  reject 
recommended  wildlife  conservation 
measures  for  federal  projects  on  the 
grounds  that  wildlife  conservation  is  not 
a  "purpose"  for  which  a  federal  project 
was  or  can  be  authorized,  or  on  the 
grounds  that  they  are  not  authorized  to 
so  condition  a  non-federal  project 
approval.  The  FWCA  amends  the 
organic  authorities  of  action  agencies  to 
provide  these  authorities.  In  the  case  of 
federal  projects  undertaken  by  the 
Department  of  the  Interior,  the  Fish  and 
Wildlife  Act  of  1956,  70  Stat.  1122  (16 
U.S.C.  742f(4) — (5)  (1976)),  supplements 
such  authority. 

(3)  Action  agencies  must  justify  the 
adoption  or  rejection  of  means  and 
measures  for  wildlife  resource 
conservation  using  substantive 
economic,  envimomental,  and  social 
reasons.  Measures  recommended  by 
wildlife  agencies  for  compensation  of 
wildlife  resource  losses  cannot  be 
considered  unjustified  because — 

(i)  That  agency  or  other  agencies  may 
not  have  adopted  a  habitat-based 
wildlife  impact  assessment  and 
evaluation  procedure, 

(ii)  Those  measures,  either  alone  or 
collectively,  do  not  have  a  favorable 
monetary  benefit-cost  ratio, 

(iii)  Project  beneficiaries  or  other  non- 
federal  entities  are  unwilling  to  fund  the 
appropriate  share  of  increased  federal 
project  costs  necessary  to  compensate 
for  wildlife  resource  losses, 

(iv)  There  are  other  proposed  uses  for 
land  or  waters  recommended  for 
wildlife  compensation  purposes,  unless 
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their  proposed  use  is  found  to  be  more 
in  the  public  interest  than  the  proposed 
mitigation,  or 

(v)  Recommended  wildlife  resource 
properties  or  compensation  measures 
are  outside  the  immediate  project 
boundaries. 

(4)  If  an  action  agency  finds  that  a 
measure  recommended  by  wildlife 
agencies  for  compensation  of  wildlife 
resource  losses  is  not  justifiable  because 
it  would  render  the  monetary  benefit- 
cost  ratio  of  the  project  unfavorable  or 
because  project  beneficiaries  or  other 
non-federal  entities  are  unable  to  fund 
the  appropriate  share  of  increased 
federal  project  costs  necessary  to 
mitigate/compensate  for  the  wildlife 
resource  losses  involved,  the  action 
agency  shall  explain  in  detail,  in  terms 
of  obtaining  maximum  overall  project 
benefits,  its  reasons  for  so  finding. 

(5)  Justifiable  means  and  measures  for 
wildlife  resource  conservation  shall  be 
incorporated  as  conditions  or 
stipulations  in  action  agency  approvals 
where  the  practical  effect  of  not  doing 
so  is  that  the  means  and  measures  will 
not  be  adopted. 

(c)  Requests  for  project  authorization. 
The  reports,  recommendations,  and 
findings  required  by  §  §  410.23  and 
410.24  shall  be  made  an  integral  part  of 

(1)  action  agency  reports  submitted  to 
the  Office  of  Management  and  Budget 
and  the  Congress  in  connection  with  a 
construction  authorization  proposal,  and 

(2)  submission  to  action  agency  final 
decision-makerfs)  of  recommendations 
on  projects  they  may  approve  or 
authorize. 

Subpart  C— Project  Implementation 

§  410.31  Congressional  liaison. 

Wildlife  agencies  will  make 
themselves  available  to  testify  in 
authorization  and  appropriations 
committee  hearings  concerning 
proposals  for  Congressional 
authorization  or  funding  of  wildlife 
conservation  measures. 

§  410.32  General  plans  for  management  of 
wildlife  resource  properties. 

A  General  Plan  is  a  document  that 
designates  the  lands  which  are  to 
become  transferred  for  wildlife  resource 
management  properties  and  generally 
describes  the  use  of  such  properties  for 
wildlife  management  purposes.  The 
objective  of  General  Plans  is  to  ensure  a 
realization  of  the  wildlife  resource 
conservation  measures  which  formed  a 
basis  for  the  justification  and 
authorization  of  the  project.  The  FWCA 
requires  the  execution  of  a  General  Plan 
prior  to  action  agency  transfer  of 


administrative  or  legislative  jurisdiction 
over  the  area  to  the  agency  which  will 
administer  the  area  for  wildlife 
purposes. 

(a)  The  determination  of  which 
agency  shall  manage  the  wildlife 
resource  properties.  (1)  Properties  with 
migratory  bird  values.  After 
investigation,  the  Secretary  of  the 
Interior  will  determine  whether  wildlife 
resource  properties  have  value  in 
carrying  out  the  national  migratory  bird 
program.  When  the  Secretary  concludes 
that  the  properties  have  such  value,  the 
Department  of  the  Interior  may 
administer  the  lands  directly,  or  in 
accordance  with  a  cooperative 
agreement  with  the  appropriate  state 
wildlife  agency.  The  Secretary  may 
manage  such  properties  through  another 
public  or  private  agency  or  organization. 
The  action  agency  shall  make  such 
wildlife  resource  properties  available, 
without  cost,  for  administration  to— 

(1)  The  Secretary  of  the  Interior,  when 
the  Department  of  the  Interior  will  be 
responsible  for  administering  the 
property  either  directly,  or  through 
cooperation  with  a  public  or  private 
agency  or  organization,  or 

(ii)  The  state  wildlife  agency,  if  it  is 
jointly  determined  by  the  Secretary  of 
the  Interior  and  such  state  wildlife 
agency  that  state  administration  of 
those  wildlife  resources  would  be  in  the 
public  interest. 

(2)  Other  properties.  When  the 
Secretary  concludes  that  the  wildlife 
resource  properties  have  value  other 
than  for  migratory  bird  management,  the 
state  wildlife  agency  shall  be  afforded 
the  opportunity  to  assume  management 
of  the  lands. 

(3)  Interim  administration.  During  the 
period  after  the  action  agency  has 
acquired  the  wildlife  resource  properties 
and  before  the  joint  approval  of  the 
General  Plan,  wildlife  resource 
properties  shall  be  made  available  upon 
request  and  without  cost  to  the  FWS  for 
interim  administration  of  the  property 
for  wildlife  resource  conservation 
purposes.  The  FWS  and  the  state 
wildlife  agency  may  agree  which  agency 
shall  assume  interim  administrative 
responsibility.  If  for  any  reason,  the 
state  wildlife  agency  cannot  assume  or 
continue  the  administration  of  wildlife 
resource  properties,  the  FWS  shall  be 
afforded  the  opportunity  to  assume 
administration  of  such  property  for 
wildlife  resource  purposes  on  an  interim 
basis,  or  to  enter  into  cooperative 
arrangements  with  the  action  agency 
whereby  that  agency  shall  administer 
such  property  for  wildlife  resource 
purposes. 


(b)  NEPA  compliance.  Action 
agencies  are  responsible  for  NEPA 
compliance  respecting  General  Plans. 
Where  possible,  the  information  referred 
to  in  subsection  (d)  of  this  section 
should  appear  in  the  project  EIS. 

(c)  Development  and  approval  of 
general  plans.  (1)  After  consultation 
with  the  state  wildlife  agency,  the 
Regional  Director  of  NMFS,  the  action 
agency  and  (if  different)  the  agency 
exercising  primary  jurisdiction  over  the 
area  (“primary  jurisdiction  agency"),  the 
FWS  will  initiate  the  development  of  a 
preliminary  draft  of  a  general  plan  for 
the  management  of  the  wildlife 
resources  of  wildlife  resource  properties. 
In  cases  where  the  area  in  question  will 
likely  be  managed  by  a  State,  the  FWS 
will  request  the  state  wildlife  agency  to 
prepare  the  draft.  The  major  features  of 
the  draft  shall  be  based  on  the  wildlife 
agencies'  reports  and  recommendations 
which  are  required  by  section  2(b)  of  the 
FWCA  and  these  rules.  The  draft  shall 
be  submitted  concurrently  to  the  wildlife 
agencies,  the  action  agency,  and  (if 
different)  the  primary  jurisdiction 
agency,  for  their  review  and  responsive 
recommendations. 

(2)  Any  differences  between  the 
action  and/or  primary  jurisdiction 
agency  and  the  FWS  on  the  proposed 
General  Plan  that  cannot  be  resolved  by 
staff  shall  be  resolved  by — 

(i)  The  Secretary  of  the  Interior,  when 
the  said  agency  is  an  agency  in  the 
Department  of  the  Interior,  or 

(ii)  The  Secretary  of  the  Interior,  in 
consultation  with  the  head  of  any  other 
department  or  agency  of  which  the 
action  or  primary  jurisdiction  agency 
may  be  a  part. 

(3)  Any  differences  over  the  content  of 
the  proposed  General  Plan  between 
FWS  and  state  wildlife  agency  that 
cannot  be  resolved  by  them  will  be 
resolved  by  the  Governor  of  the  affected 
state  and  the  Secretary  of  the  Interior. 

(4)  General  plans  shall  be  approved  at 
the  same  time  as  the  document  which 
transfers  administration  of  the  lands 
from  the  primary  jurisdiction  agency  to 
the  agency  or  organization  designated  in 
accordance  with  paragraph  (a)  of  this 
section.  The  General  Plan  shall  be 
approved  or  modified  jointly  by — 

(i)  The  head  of  the  agency  exercising 
primary  jurisdiction  over  the  area, 

(ii)  The  Secretary  of  the  Interior,  and 

(iii)  The  head  of  the  wildlife  agency  of 
the  state  wherein  the  proposed  project 
may  be  or  is  constructed. 

(5)  Where  the  FWS  and  NMFS  agree 
that  wildlife  resources  of  interest  to 
NMFS  would  be  substantially  affected 
by  management  of  the  wildlife  resource 
property  which  is  the  subject  of  the 
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General  Plan,  the  responsibilities 
assigned  to  Interior  officials  by 
paragraphs  (c)(2)  through  (c)(4)  of  this 
section  shall  be  performed  jointly  by  the 
appropriate  official  of  NOAA  and 
Interior. 

(d)  Content  of  a  general  plan.  A 
General  Plan  shall:  (1)  Describe  the  uses 
of  the  wildlife  resource  property  by 
generally  detailing — 

(1)  The  wildlife  management  goals  for 
the  area,  as  discussed  in  the  project  EIS 
(where  applicable), 

(ii)  The  principal  species  and  habitats 
to  be  managed, 

(iii)  The  general  management 
concepts  and  practices  to  be  employed, 

(iv)  The  wildlife  development, 
facilities,  or  other  features  to  be 
constructed, 

(v)  Any  restrictions  on  use  of  the 
wildlife  resource  properties,  and 

(vi)  The  availability  of  the  land  for 
public  access; 

(2)  Designate  the  agency  or 
organization  responsible  for  the 
administration  of  the  wildlife  resource 
properties,  as  governed  by  the 
provisions  of  paragraph  (a)  of  this 
section; 

(3)  Describe  the  boundaries  and 
location  of  the  wildlife  resource 
management  properties; 

(4)  Identify  capital,  operation, 
maintainence  and  replacement  costs; 

(5)  Contain  provisions  for  continued 
consultation  between  the  agency 
administering  the  property  for  wildlife 
purposes  and  the  primary  jurisdiction 
agency  to  coordinate  wildlife  resource 
management  with  the  management  of 
the  project. 

(e)  Funding  and  reports.  Funds  for 
operation,  maintainence,  management, 
and  replacement  of  wildlife  resource 
properties  acquired  or  made  available 
for  compensation  of  project-related 
wildlife  resources  losses  shall  be 
computed  by  the  administering  agency 
and  included  in  the  annual  budget 
submissions  of  action  agencies. 

Together  with  other  project  features 
adopted  for  compensation  of  wildlife 
resource  losses,  these  costs  are  integral 
project  costs.  Any  agency  administering 
wildlife  resource  properties  may  be 
requested  to  prepare  annual  reports  to 
action  and  federal  wildlife  agencies 
demonstrating  how  authorized  wildlife 
conservation  measures  and  the  General 
Plan  are  being  implemented  and  how 
compensation  and  enhancement  is  being 
achieved. 

§  410.33  Study  cr  modification  of 
authorized  federal  projects. 

If  it  is  decided  to  undertake  post¬ 
authorization  wildlife  resource  studies 


of  Federal  projects,  they  should  be  made 
either  by  wildlife  agencies,  or  by  others 
after  consultation  with  wildlife  agencies. 
Post-authorization  studies  should 
determine  the  need  for  added  wildlife 
conservation  measures.  In  addition  to 
the  monitoring  provided  for  in  NEPA 
regulations  [40  CFR  1505.3],  post¬ 
construction  studies  should  evaluate  the 
impact  of  any  non-implementation  of 
measures  recommended  by  wildlife 
agencies,  as  well  as  the  effectiveness  of 
implemented  measures. 

All  reports,  findings,  and 
determinations  resulting  from  such 
studies  shall  be  incorporated  into  any 
reports  on  modification  or 
supplementation  of  plans  for  previously- 
authorized  projects  and  employed  in 
complying  with  the  FWCA  and  these 
rules.  See  §  410.11(b). 

Subpart  D— Implementation  of  This 
Part 

§  410.41  Action  agency  implementing 
procedures. 

(a)  Within  three  months  of  the 
publication  (not  effective)  date  of  these 
rules,  action  agencies  shall  propose  to 
the  Secretary  of  the  Interior  procedures 
which  would  implement  this  Part. 

Action  agencies  will  first  identify  in  that 
proposal  the  typical  classes  of  projects 
of,  or  approved  by,  them  which  are 
referred  to  in  paragraphs  410.11  (a) 
through  (c)  and  §  410.14  of  Subpart  A, 
and  in  §  410.22(a)(2)(iii)  of  Subpart  B. 

For  each  class  of  projects  so  identified, 
action  agencies  shall  provide  responses 
to  the  following: 

(1)  What  are  the  statutory  and  U.S. 
Code  citations  under  which  authority 
the  class  of  projects  may  be  authorized; 

(2)  Do  existing  procedures  already 
satisfy  the  following  provisions  of  this 
Part  (if  so,  give  specific  CFR  or  other 
citations  to  appropriate  sections  of 
action  agency  procedures), 
particularly — 

(i)  Section  410.3  (“Regional  Directors,” 
“reporting  officer”  and  “wildlife 
agency")  and  §  410.22(a)(2) — routing  of 
consultation  requests,  and 

(ii)  Section  410.11(c)  and  §  410.16(b) — 
coordination  with  the  Clean  Water  Act 
and  River  and  Harbor  Act  permit 
programs. 

(3)  Does  the  law  applicable  to  the 
action  agency  positively  bar  the 
adoption  of  any  requirement  of  this  Part 
applicable  to  a  class  in  question; 

(4)  What  implementing  procedures  are 
required  to  put  into  effect  the  provisions 
set  forth  in  paragraph  (a)(2); 

(5)  How  would  this  be  accomplished — 
by  codified  regulation,  by  a  public 
proceeding,  or  by  other  instructions — 


and  what  time  delay  is  required  by 
procedural  preconditions  to  their 
adoption; 

(6)  If  any  applicable  provisions  of  this 
Part  are  believed  to  be  inappropriate  for 
a  class  of  projects,  are  there  reasons 
why  such  classes  should  be  exempt,  or 
is  there  an  alternative  which  satisfies 
the  substance  and  intent  of  the 
provisions? 

(b)  In  consultation  with  the 
Administrator  of  NOAA  and  the  head  of 
the  federal  agency  in  question,  the 
Secretary  of  the  Interior  will  resolve  any 
differences  on  interpretation  and 
applicability  of  this  Part  which  may 
arise  and  cannot  be  resolved  by  staff 
durin^the  process  of  approval  of 
implementing  procedures. 

(c)  The  Secretary  will  approve 
acceptable  implementing  procedures 
which  are  proposed  in  accordance  with 
paragraph  410.41(a)  within  one  hundred 
fifty  (150)  days  of  the  publication  date  of 
this  Part. 

§  410.42  Comprehensive  planning 
requirements. 

Within  three  months  of  the 
publication  date  of  these  rules,  action 
agencies  will  review  the  comprehensive 
water  and  related  land  resources  and 
water  quality  planning  programs 
administered  by  them  to  determine  what 
level(s)  of  wildlife  agency  involvement 
therein  are  presently  provided  for  by 
written  action  agency  procedures. 

Action  agencies  will  report  such 
determinations  to  the  Secretary  of  the 
Interior  and,  if  necessary,  propose  to  the 
Secretary  new  coordination  procedures 
for  wildlife  agency  involvement  in  such 
programs,  including  (but  not  limited  to) 
those  authorized  by,  or  referred  to  as — 

(a)  Water  Resources  Planning  Act  of 
1965, 

(b)  Sections  201,  208,  303,  and  314  of 
the  Clean  Water  Act  of  1977, 

(cj  Type  IV  studies  of  the  Soil 
Conservation  Service, 

(d)  Coastal  Zone  Management  Act  of 
1972, 

(e)  Federal  Land  Policy  and 
Management  Act, 

(f)  Land  and  Water  Conservation 
Fund  Act, 

(g)  Wild  and  Scenic  Rivers  Act, 

(h)  Resource  Conservation  and 
Development  Act, 

(i)  Forest  and  Renewable  Resources 
Planning  Act  of  1974, 

(j)  Urban  Studies  of  the  Corps  of 
Engineers, 

(k)  National  Forest  Management 
Planning  Act  of  1976, 

(l)  Soil  and  Water  Resource 
Conservation  Act  of  1977, 
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(m)  Surface  Mining  Control  and 
Reclamation  Act, 

(n)  Outer  Continental  Shelf  Lands  Act. 

Appendix  A.  Regional  Directors,  Fish  and 

Wildlife  Service  , 

Region  1 

U.S.  Fish  and  Wildlife  Service,  Lloyd  500 
Building,  Suite  1692,  500  N.E.  Multnomah 
Street,  Portland,  Oregon  97232. 

Region  II 

U.S.  Fish  and  Wildlife  Service,  500  Gold 
Avenue,  S.W.,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103. 

Region  III 

U.S.  Fish  and  Wildlife  Service,  Federal 
Building,  Fort  Snelling,  Twin  Cities,  MN 
55111. 

Region  IV 

U.S.  Fish  and  Wildlife  Service,  17  Executive 
Park  Drive,  N.E.,  P.O.  Box  95067,  Atlanta, 
Georgia  30347. 

Region  V 

U.S.  Fish  and  Wildlife  Service,  One  Gateway 
Center,  Suite  700,  Newton  Comer, 
Massachusetts  02158. 

Region  VI 

U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
25486, 134  Union  Boulevard,  Lakewood, 
Colo.  80228. 

Alaska  Area  Office 

U.S.  Fish  and  Wildlife  Service,  1011  East 
Tudor  Road,  Anchorage,  Alaska  99503. 

Regional  Directors,  National  Marine  Fisheries 

Service 

Regional  Director,  National  Marine  Fisheries 
Service,  Northeast  Region,  Federal 
Building,  191  Main  Street,  Gloucester, 
Massachusetts  01930. 

Regional  Director,  National  Marine  Fisheries 
Service,  Southeast  Region,  Duval  Building, 
9450  Gandy  Boulevard,  St.  Petersburg, 
Florida  33702. 

Regional  Director,  National  Marine  Fisheries 
Service,  Northwest  Region,  1700  Westlake 
Avenue,  North,  Seattle,  Washington  98109. 

Regional  Director.  National  Marine  Fisheries 
Service,  Southwest  Region,  300  South  Ferry 
Street.  Terminal  Island,  California  90731. 

Regional  Director,  National  Marine  Fisheries 
Service,  Alaska  Region,  P.O.  Box  1668, 
Juneau,  Alaska  99801. 
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Appendix  B — Part  A-28  Land  Acquisition 

Exhibit  1. — General  Plans — A-28.1 

Procedures  for  Developing  General  Plans  for 
Fish  and  Wildlife  Management 

The  agreement  between  the  Fish  and 
Wildlife  Service  and  the  Corps  of  Engineers, 
approved  by  the  Acting  Secretary  of  the 
Interior  on  August  6,  and  by  the  Secretary  of 
the  Army  on  August  20. 1954,  provides  in 
Section  7  that  General  Plans  for  Fish  and 
Wildlife  Management,  as  specified  in  Section 
3  of  the  Coordination  Act  (Pub.  L  732,  79th 
Congress,  approved  August  14, 1946,  60  Stat. 
1080)  shall  be  developed  jointly  by  the  Corps 
of  Engineers,  the  Fish  and  Wildlife  Service, 
and  the  appropriate  State  agency  for  all 
project  lands  and  waters  where  management 
for  fish  and  wildlife  purposes  is  proposed. 

The  agreement  further  provides,  in  Section  8, 
that  standard  procedures  for  the  development 
of  General  Plans  for  Fish  and  Wildlife 
Management  shall  be  developed  jointly  by 
the  Office  of  the  Chief  of  Engineers  and  the 
Fish  and  Wildlife  Service.  Section  8  further 
provides  that  copies  of  such  procedures  will 
be  made  available  to  all  field  offices  of  both 
agencies. 

General  Plans  for  Fish  and  Wildlife 
Management  are  prepared  for  the  purpose  of 
designating  the  type  of  use  as  between  the 
national  migratory  bird  management  program 
of  the  Department  of  the  Interior  and  the 
wildlife  programs  of  the  respective  State  and 
therein  to  define  the  lands  and  waters  to  be 
administered  by  each.  Such  Plans  should  be 
only  as  detailed  in  those  respects  as  may  be 
necessary  to  indicate  the  agencies,  the  areas, 
and  the  general  purposes  to  be  accomplished 
under  each  assignment.  The  Plans  should  not 
be  burdened  with  operating  details  which  are 
properly  a  part  of  the  cooperative  agreements 
understood  to  be  necessary  between  the 
Corps  of  Engineers  and  the  Fish  and  Wildlife 
Service  or  the  State  in  making  areas 
available  to  the  latter  two  agencies 
subsequent  to  the  completion  of  the  General 
Plans  for  Fish  and  Wildlife  Management. 

In  accordance  with  Section  8  of  the  August 
agreement,  the  following  procedures  for  the 
development  of  General  Plans  for  Fish  and 
Wildlife  Management  have  been  developed 
jointly  by  the  Office  of  the  Chief  of  Engineers 
and  the  Fish  and  Wildlife  Service. 

A.  Specific  Procedures 

1.  Reports  prepared  by  the  Fish  and 
Wildlife  Service  in  cooperation  with  the 
appropriate  State  fish  and  game  agency,  in 
accordance  with  Section  2  of  the  Act  of 
August  14, 1946,  shall  specify,  when 
appropriate,  the  necessity  for  a  General  Plan 
for  Fish  and  Wildlife  Management  in  the 
recommendations  of  the  reports.  In 
accordance  with  previously  established 
procedure,  the  reports  will  be  transmitted  to 
the  District  Engineer. 

2.  Whenever  the  use  of  project  lands  and 
waters  for  fish  and  wildlife  management 
purposes  is  proposed,  the  Service  or  the 
appropriate  State  agency  may  request  the 
preparation  of  a  General  Plan  for  Fish  and 
Wildlife  Management.  The  formulation  of  a 
General  Plan  for  Fish  and  Wildlife 


Management  shall  be  a  joint  cooperative 
endeavor  by  the  District  Engineer,  Corps  of 
Engineers;  Regional  Director  of  the  Service; 
and  the  Head  of  the  appropriate  State 
agency,  by  mutual  exchange  of  information 
pertaining  thereto,  discussions,  and 
agreement.  Normally  the  Service  or  the  State 
will  initiate  the  preliminary  draft  of  a  General 
Plan  for  Fish  and  Wildlife  Management  after 
determining  the  views  of  the  other  agencies. 
Such  draft  of  a  General  Plan  for  Fish  and 
Wildlife  Management  will  be  submitted 
concurrently  for  comment  to  the  other  two 
agencies.  Such  General  Plan  for  Fish  and 
Wildlife  Management  will  be  subject  to 
approval  by  the  Secretary  of  the  Army,  the 
Secretary  of  the  Interior,  and  the  Head  of  the 
agency  exercising  administration  over  the 
wildlife  resources  of  the  State  wherein  the 
lands  and  waters  lie. 

3.  After  the  field  offices  of  the  Corps,  the 
State  and  the  Service  have  reached 
agreement  as  to  the  form  and  context  of  the 
General  Plan  for  Fish  and  Wildlife 
Management,  signature  in  triplicate  by  the 
appropriate  State  official  will  be  obtained 
thereto  signifying  concurrence,  and  the 
signed  copies  thereof  will  be  forwarded  by 
the  Corps  through  channels  to  higher 
authority  for  approval  and  execution  by  the 
respective  Secretaries  of  the  two 
Departments. 

4.  After  completion,  conformed  copies  of 
the  General  Plan  for  Fish  and  Wildlife 
Management  shall  be  supplied  by  the 
Secretary  of  the  Army  to  each  of  the  three 
respective  parties. 

B.  General  Provisions 

1.  Every  reasonable  effort  will  be  made  to 
reach  mutual  agreement  at  an  early  date  with 
respect  to  the  provisions  of  a  General  Plan 
for  Fish  and  Wildlife  Management  for  a 
project.  Where  a  General  Plan  is  to  be 
prepared,  wildlife  agencies  of  the  affected 
States  and  the  Fish  and  Wildlife  Service  will 
be  consulted  by  the  Corps  of  Engineers  on 
wildlife  matters  with  a  view  to  reaching 
tentative  agreement  on  lands  and  waters  to 
be  utilized  for  wildlife  management  purposes 
prior  to  public  hearings  on  Master  Reservoir 
Management  Plans. 

2.  It  is  agreed  that  project  lands  and  waters 
of  particular  value  for  the  conduct  of  the 
national  migratory  bird  management  program 
made  available  to  the  Fish  and  Wildlife 
Service  may  subsequently,  through  a 
cooperative  agreement,  be  administered  by  a 
State  in  accordance  with  Section  4  of  the 
Coordination  Act,  if  such  action  appears  to 
be  in  the  public  interest. 

3.  It  is  understood  that  the  Federal  and 
State  agencies  managing  the  project  lands  for 
wildlife  may  utilize  same  for  the  production 
of  food  for  the  wildlife  involved. 

Approved:  March  9, 1955. 

John  L.  Farley, 

Director,  Fish  and  Wildlife  Service. 


Approved:  April  6, 1955. 

S.  D.  Shugs, 

Chief  Corps  of  Engineers. 

Memorandum  of  Understanding  Between  the 
Fish  and  Wildlife  Service,  U.S.  Department  of  v 
the  Interior,  and  the  Forest  Service,  U.S. 
Department  of  Agriculture 

Whereas  the  Fish  and  Wildlife  Service  is 
the  agency  of  the  Federal  Government 
primarily  responsible  for  the  welfare  of  fish 
and  wildlife  resources  and  research  thereon; 
and 

Whereas  the  Forest  Service  is  the  agency 
of  the  Federal  Government  primarily 
responsible  for  the  administration  and 
management  of  the  National  Forests  and  for 
all  aspects  of  forestry  research; 

Now,  Therefore,  it  is  mutually  agreed  that 
the  geheral  functions  of  the  two  agencies 
under  this  memorandum  within  the  limits  of 
their  resources,  will  be  as  follows: 

1.  Administration  and  Management 

a.  The  Fish  and  Wildlife  Service  will  act  in 
an  advisory  capacity  to  the  Forest  Sevice  in 
matters  pertaining  to  fish  and  wildlife 
management  on  lands  administered  by  the 
Forest  Service.  The  responsibility  and 
authority  for  correlation  and  integration  of 
fish  and  wildlife  habitat  management  with 
recreation,  watershed  management,  timber 
production,  range  management  and  other  * 
uses  of  these  lands  will  rest  at  all  times  with 
the  Forest  Service. 

b.  The  Forest  Service  will  act  in  an 
advisory  capacity  to  the  Fish  and  Wildlife 
Service  in  matters  pertaining  to  timber, 
watershed  and  range  management  on  forest 
and  related  lands  under  the  control  of  the 
Fish  and  Wildlife  Service.  The  responsibility 
and  authority  for  correlation  and  integration 
of  timber,  watershed  and  grazing 
management  with  recreation,  game,  fish  and 
other  uses  on  these  areas  will  rest  at  all  times 
with  the  Fish  and  Wildlife  Service. 

c.  The  Fish  and  Wildlife  Service  will 
operate  fish  hatcheries  and  rearing  facilities, 
and  may  provide  fish  for  the  stocking  of 
water  on  national  forest  lands  on  mutually 
agreeable  terms.  The  Fish  and  Wildlife 
Service  may  conduct  stream  and  lake  surveys 
and  related  investigations  to  determine 
principles  upon  which  fishery  management 
should  be  based  in  the  national  forests,  and 
will  cooperate  with  the  Forest  Service  and  - 
the  State  Fish  and  Game  Departments  in 
carrying  out  fish  management  programs. 

d.  Federal  predator  control  projects  on 
national  forests  will  be  conducted  by  the  Fish 
and  Wildlife  Service,  but  only  after  the 
program  has  been  approved  by  the  Forest 
Service.  Programs  to  control  non-game 
animals  damaging  forest  resources  may  be 
conducted  by  either  agency,  after  joint 
approval,  in  accordance  with  methods 
approved  by  the  Fish  and  Wildlife  Service. 
Where  State  predator  control  projects  are 
carried  out  on  national  forests,  it  is  the 
responsibility  of  the  Forest  Service  to 
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coordinate  this  program  with  that  of  the  Fish 
and  Wildlife  Service. 

e.  No  introduction  of  an  exotic  wild  animal 
species  will  be  undertaken  or  authorized  on 
the  national  forests  without  the  approval  of 
both  agencies. 

f.  Studies  of  water-use  projects  on  national 
forest  lands,  required  to  be  made  under  the 
Fish  and  Wildlife  Coordination  Act  and  the 
Federal  Power  Act,  will  be  planned  and 
conducted  by  the  Fish  and  Wildlife  Service  in 
cooperation  with  the  Forest  Sendee  and  State 
fish  and  game  agencies. 

2.  Research 

The  Fish  and  Wildlife  Service  and  the 
Forest  Service  will  conduct  cooperative 
research  relating  to  fish  and  wildlife, 
including  rodents,  and  wildlife  habitat 
management  on  forest  and  range  lands 
wherever  and  whenever  it  is  of  mutual 
interest  to  the  two  agencies.  Such  cooperative 
research  will  be  guided  by  the  following: 

a.  Generally,  research  involving  the  two 
agencies  will  be  coordinated,  with  the  Fish 
and  Wildlife  Service  emphasizing  the  wild 
animal  phase  and  the  Forest  Service 
emphasizing  the  vegetation  and  land-use 
phases. 

b.  Where  lack  of  finances  limits  the 
participation  of  either  agency  in  coordinated 
research,  joint  planning  and  evaluation  of 
results  will  remain  the  guiding  principle. 

3.  There  will  at  all  times  be  a  free  exchange 
of  pertinent  data  and  frank  discussions 
between  members  of  the  two  agencies. 
Members  of  both  agencies  will  refrain  from 
expressing  in  public  a  view  contrary  to  the 
mutually  accepted  polciy  or  plans  of  the 
other. 

4.  Nothing  in  this  memorandum  of 
understanding  is  intended  to  modify  in  any 
manner  the  present  cooperative  programs  of 
either  agency  with  States,  other  public 
agencies,  or  educational  institutions. 

5.  The  Cooperative  Agreement  between  the 
Forest  Service  and  the  Fish  and  Wildlife 
Servive,  dated  September  16, 1952,  is 
superseded  by  this  Memorandum  of 
Understanding. 

6.  This  Memorandum  of  Understanding  will 
become  effective  upon  the  date  subscribed  by 
the  last  signatory,  and  shall  continue  in  force 
and  effect  until  terminated  by  either  agency 
upon  ninety  days  written  notice  to  the  other. 

Dated:  October  8, 1960. 

U.S.  Department  of  the  Interior,  Fish  and 
Wildlife  Service. 

Arnie  J.  Suomela, 

Commissioner  of  Fish  and  Wildlife. 

Dated:  October  19, 1960. 

U.S.  Department  of  Agriculture,  Forest 
Service. 

R.  E.  McArdle, 

Chief  Forest  Service. 

Memorandum  of  Understanding  Between  the 
Geological  Survey,  Bureau  of  Land 
Management,  Fish  and  Wildlife  Service 

Whereas,  the  Geological  Survey, 
hereinafter  referred  to  as  the  Survey,  is 
responsible  for  the  issuance  of  mineral 
exploration  permits  and  for  the  supervision  of 


development  and  production  of  mineral 
resources  on  the  Outer  Continental  Shelf  of 
the  United  States: 

Whereas,  the  Bureau  of  Land  Management, 
hereinafter  referred  to  as  the  Bureau,  is 
responsible  for  the  administration  and 
issuance  of  leases  thereon;  and  is  responsible 
for  the  examination  and  assessment,  under 
the  National  Environmental  Policy  Act  of 
1969,  of  foreseeable  environmental  impact 
that  could  result  from  the  development  of 
mineral  deposits;  and 

Whereas,  the  Fish  and  Wildlife  Service, 
hereinafter  referred  to  as  the  Service,  is 
responsible  for  the  conservation  and 
management  of  fish  and  wildlife  resources, 
and  has  the  capability  to  provide  advice  and 
assistance  on  biological,  chemical  and 
physical  factors  affecting  these  resources  to 
the  foregoing  agencies;  and 

Whereas,  the  Survey  and  the  Bureau,  in 
meetng  their  responsibilities  for 
administering  and  supervising  mineral 
exploration,  leasing,  development,  and 
production,  and  assessing  environmental 
impact,  desire  to  engage  in  mutual 
cooperation  and  exchange  of  information  and 
to  solicit  the  cooperation  and  expertise  of  the 
Service; 

Now,  Therefore,  it  is  mutually  agreed  that: 

A.  The  Survey  and  the  Bureau  will 
cooperate  with  the  Service  in  minimizing 
harm  to  fish  and  wildlife  resources  and  their 
environment  by  providing  the  Service  with: 

1.  Information  regarding  the  conduct  of 
marine  geophysical  explorations  supervised 
by  the  Survey. 

2.  Opportunity  to  make  recommendations 
on  conditions  to  be  included  in  permits  for 
such  geophysical  explorations  and  in  leases 
for  mineral  development. 

3.  Opportunity  to  observe  geophysical 
explorations  in  areas  of  interest  and,  when  in 
the  course  of  such  observation,  it  appears 
that  adverse  environmental  effects  may 
result,  to  recommend  such  action  as  may.be 
necessary  to  reduce  such  possibility. 

4.  Information  regarding  areas  of  the  Outer 
Continental  Shelf  that  are  expected  to  be  or 
are  being  considered  for  a  possible  call  for 
nominations. 

B.  The  Service  will  cooperate  with  the 
Survey  and  Bureau  in  assessing  the  potential 
environmental  impact  of  administering  OCS 
leasing,  and  of  administering  and  supervising 
exploration,  development  and  production  of 
mineral  resources  with  minimal 
environmental  harm  by  providing: 

1.  Results  of  periodic  studies  on  problems 
relating  to  the  impact  of  mineral  exploration 
and  exploitation  on  estuarine  and  coastal 
resources. 

2.  Information  which  relates  directly  or 
indirectly  to  the  assessment  of  potential 
environmental  impact,  and  to  the 
administration  and  supervision  of  mineral 
exploration  and  production  of  the  Outer 
Continental  Shelf  lands  by  the  Bureau  or  the 
Survey. 

3.  Information  useful  in  the  identification 
and  designation  of  restricted  use  areas 
including  Marine  Preserves. 

C.  Designation  of  Coordinating  Offices  for 
Purposes  of  this  Memorandum: 


1.  For  the  Survey,  the  Conservation 
Division  is  designated  as  the  coordinating 
office  in  Washington,  and  the  office  of  the 
appropriate  Regional  Conservation  Manager 
or  the  Conservation  Manager,  Gulf  of  Mexico 
OCS  Operations,  as  the  field  level 
coordinating  office. 

2.  For  the  Bureau,  the  Division  of  Marine 
Minerals  is  designated  as  the  coordinating 
office  in  Washington,  and  the  office  of  the 
appropriate  Outer  Continental  Shelf  Manager 
as  the  field  level  coordinating  office. 

3.  For  the  Service,  the  Office  of 
Environmental  Quality,  Bureau  of  Sport 
Fisheries  and  Wildlife  is  designated  as  the 
coordinating  office  in  Washington,  and  the 
office  of  the  appropriate  Regional  Director  of 
the  Bureau  of  Sport  Fisheries  and  Wildlife  as 
the  field  level  coordinating  office. 

D.  General  Provisions: 

All  assistance  rendered  under  this 
Agreement  will  be  carried  out  in  full 
compliance  with  the  objectives,  policies,  and 
responsibilities  of  the  Department.  Any 
unresolved  matters  concerning  Outer 
Continental  Shelf  management  where  there  is 
a  mutual  interest  shall  be  referred  for 
resolution  to  the  next  supervisory  level 
involved. 

Arrangements  will  be  made  by  the  three 
agencies  at  headquarters  and  field  offices  as 
may  be  necessary  to  implement  the  intent 
and  purposes  of  this  Agreement. 

Dated:  November  8, 1972. 

Spencer  H.  Smith, 

Director,  Bureau  of  Sport  Fisheries  and 
Wildlife. 

Dated:  November  20, 1972. 

Burt  Silcock, 

Director,  Bureau  of  Land  Management. 

Dated:  November  16, 1972. 

V.  E.  McKelvey, 

Director,  Geological  Survey. 

Memorandum  of  Understanding  Between 
Bureau  of  Land  Management,  Fish  and 
Wildlife  Service,  and  U.S.  Geological  Survey 
Concerning  OCS  Environmental  Research 
and  Monitoring  Activities 

Purpose:  The  purpose  of  this  Memorandum 
of  Understanding  (MOU)  is  to  detail 
procedures  and  responsibilities  of  the  Bureau 
of  Land  Management  (BLM),  the  U.S. 
Geological  Survey  (USGS),  and  the  Fish  and 
Wildlife  Service  (FWS)  in  the  conduct  of 
environmental  research  and  monitoring 
associated  with  the  OCS  minerals  program. 
This  ensues  from  Section  2  of  Secretarial 
Order  2974.  The  environmental  research  and 
monitoring  activities  are  carried  out  in  the 
context  of  a  BLM  program  for  administration, 
management,  funding,  the  construction  of 
environmental  studies  related  to  the  effects 
of  OCS  development,  and  which  include 
benchmark  data  collection,  subsequent 
monitoring,  and  special  investigations. 
Benchmark  and  monitoring  studies  will  be 
designed,  conducted,  or  overseen  in  the 
manner  described  below.  Special  studies 
initiation,  implementation,  and  monitoring 
are  outlined  i..  the  subsequent  section. 
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A.  Benchmark  and  Monitoring  Studies 

In  order  to  facilitate  inter-bureau 
coordination  with  respect  to  benchmark  and 
monitoring  studies  related  to  OCS  minerals 
development,  BLM,  USGS,  and  FWS  agree  to 
the  following  procedures: 

1.  BLM  will  apprise  USGS  and  FWS  of  any 
schedule  (including  schedule  changes)  of 
forthcoming  benchmark  or  monitoring  studies 
for  each  OCS  lease  area  as  soon  as  such 
schedule  is  prepared,  or  a  change  is  made.  In 
order  that  BLM  may  have  full  knowledge  of 
ongoing  or  occasional  studies  being 
performed  or  funded  by  FWS  and  USGS  in 
the  area,  the  transmittal  of  a  studies  schedule 
by  BLM  shall  oblige  FWS  and  USGS  to 
prepare  lists  of  ongoing  environmental 
studies,  future  (within  present  and  the 
succeeding  fiscal  years)  proposed  studies, 
and  past  (within  previous  two  years)  studies, 
and  transmit  them  to  BLM  within  30  days. 
Studies  to  be  listed  are  defined  as  those 
studies  which  collect  data  on  biotic,  physical, 
and  geologic  systems  on  the  OCS  and  in  the 
coastal  zone,  or  specific  effects  studies  of 
limited  geographic  or  subject  scope. 

2.  (a)  To  provide  specifically  for  the 
participation  of  USGS  and  FWS  in  the  design 
phase  of  benchmark  or  monitoring  studies  on 
an  area-by-area  basis,  one  or  more  planning 
conferences  will  be  scheduled  for  each 
separately  identified  OCS  area  in  which  such 
studies  are  to  be  conducted.  Staff 
representatives  of  BLM,  USGS,  and  FWS  will 
meet  to  formulate  a  study  plan.  At  the 
conference(s)  USGS  and  FWS  will  make 
Recommndations  concerning  (1)  specific 
elements  to  be  incorporated  in  the  studies, 
including  scope,  intensity,  timing,  required 
funding,  etc.,  and  (2)  allocation  of  funds  and 
the  levels  of  effort  among  various  study 
elements.  The  conference(s)  will  normally  be 
under  Washington  Office  control;  a  period  of 
one  month  after  notification  by  BLM  of  its 
desire  to  construct  a  study  plan  will  be 
allowed  for  field  office  recommendations  to 
reach  the  Washington  Office  of  the  respective 
bureaus. 

(b)  Each  study  plan  will  be  formally 
reviewed  at  the  Washington  Office  level  for 
comment  by  USGS  and  FWS  prior  to  the 
issuance  of  a  request  for  proposals  (RFP), 
non-competitive  contract,  or  arrangements 
for  development  of  study  plans  and 
management  of  the  study  with  other  agencies. 
A  time  period  of  one  week  after  the  final 
planning  conference  will  be  allowed  for  the 
formal  study  plan  review. 

(c)  After  due  consideration  of  all  views  and 
recommendations,  BLM  will  approve  the 
study  plan  for  implementation  and  will  notify 
GS  and  FWS  of  its  decision.  If  GS  and  FWS 
do  not  agree  with  the  final  decision  of  BLM, 
they  may  notify  the  Assistant  Secretary — 
Program  Development  and  Budget  of  the 
nature  of  the  disagreement  through  the 
appropriate  line  Assistant  Secretary  (as 
specified  in  Section  5  of  Secretarial  Order 
2974)  within  5  working  days  after  notification 
of  the  decision.  In  such  a  case,  the  Assistant 
Secretary — Program  Development  and  Budget 
will  inform  the  Director,  BLM  that  he  has 
received  an  appeal  of  the  decision.  The 
Assistant  Secretary — Program  Development 
and  Budget  will  then  take  appropriate  steps 


to  resolve  the  disagreement.  If  GS  or  FWS  do 
not  notify  the  Assistant  Secretary — Program 
Development  and  Budget  of  a  disagreement 
within  5  working  days,  the  decision  of  BLM 
will  be  considered  uncontested  and 
implementation  will  proceed. 

3.  (a)  Subsequent  to  the  development  of  a 
study  plan,  but  in  all  cases  prior  to  the 
issuance  of  an  RFP,  non-competitive 
procurement,  or  interagency  agreement  for 
any  or  all  work  elements,  a  meeting  will  be 
held  to  mutually  consider  the  desirability  of 
FWS  or  USGS  participation  in  the 
performance  or  management  of  work 
elements  identified  in  each  study  plan 
developed.  Such  meeting  should  be  held 
within  two  weeks  of  a  completed  study  plan, 
unless  significant  revision  of  the  study  plan  is 
anticipated  by  other  sources  (such  as  the 
OCS  Research  Management  Advisory  Board). 
Provisions  for  such  participation  will  then  be 
made  if,  and  as,  appropriate. 
Recommendations  from  FWS  and  USGS 
regarding  the  type  of  procurement  should  be 
made  at  this  meeting. 

(b)  At  the  meeting  mentioned  in  3.(a),  FWS 
and  USGS  should  indicate  to  BLM  those 
aspects  of  each  study  plan  in  which  each 
agency  has  a  special  interest  and  would  like 
to  monitor  in  some  fashion.  As  both  bureaus 
are  already  standing  members  of  the 
Technical  Proposal  Evaluation  Committee, 
monitoring  may  take  the  form  of: 

(1)  Participation  in  post-contract  award 
planning  and  coordination  with  contractors. 

(2)  Assignment  as  the  contracting  Officer’s 
authorized  representative  (COAR)  and/or 
inspector. 

After  consideration  of  the  interests  of  FWS 
and  USGS,  BLM  will  determine  appropriate 
arrangements  for  such  study  monitoring  and 
will  notify  USGS  and  FWS  of  its  decision.  If 
USGS  and  FWS  do  not  agree  with  the  final 
decision  of  BLM,  they  may  notify  the 
Assistant  Secretary — Program  Development 
and  Budget  of  the  nature  of  the  disagreement 
through  the  appropriate  line  Assistant 
Secretary  (as  specified  in  Section  5  of 
Secretarial  Order  2974)  with  5  working  days 
after  notification  of  the  decision.  In  such  a 
case  the  Assistant  Secretary — Program 
Development  and  Budget  will  inform  the 
Director,  BLM  that  he  has  received  an  appeal 
of  the  decision.  The  Assistant  Secretary — 
Program  Development  and  Budget  will  then 
take  appropriate  steps  to  resolve  the 
disagreement.  If  GS  or  FWS  do  not  notify  the 
Assistant  Secretary — Program  Development 
and  Budget  of  a  disagreement  within  5 
working  days,  the  decision  of  BLM  will  be 
considered  uncontested  and  implementation 
will  proceed. 

B.  Special  Investigations 

In  order  that  BLM  may  obtain  the  expert 
advice  from  FWS  and  USGS  regarding 
special  investigations  that  do  not  lie  within 
the  framework  of  benchmark  or  monitoring 
studies,  FWS  and  USGS  will  submit  to  BLM 
on  Qr  before  January  1  and  July  1  of  each  year 
their  recommendations  for  special 
investigations.  Each  set  of  recommendations 
should  be  constructed  and  directed  toward 
those  investigations  which: 


(1)  may  affect  decisionmaking  by  the 
Secretary 

(2)  are  non-duplicative  of  planned  or 
ongoing  efforts 

(3)  fill  data  gaps  in  the  Department's 
research  effort  toward  determining  the  effects 
of  OCS  mineral  development. 

Recommendations  should  not  be  restricted 
to  in-house  capabilities  or  interests,  but 
should  examine  the  scientific  and  technical 
questions  from  as  many  theoretical  aspects 
as  possible.  BLM  will  direct  the  investigation 
of  duplication  of  effort  with  Federal,  State, 
and  private  agencies  through  the  Inter-Bureau 
Coordinating  Committee  on  the  OCS 
Minerals  Program,  OCS  Research 
Management  Advisory  Board,  contracts,  and 
informal  contacts.  To  aid  BLM  in  this 
investigation,  the  FWS  and  USGS  will  list 
those  ongoing  or  proposed  in-house  studies 
that  could  relate  to  the  special  investigations 
portion  of  the  OCS  environmental  studies 
program. 

1.  At  the  beginning  of  budget  review  cycles 
(fiscal  funding,  supplemental  appropriations), 
BLM  will  conduct  a  meeting  with  FWS  and 
USGS  concerning  accumulated 
recommendations  (including  8LM's).  The 
topical  nature  of  said  meeting  will  be  the 
examination  of  each  recommended  special 
investigation,  its  scope,  feasibility  and 
tractability,  anticipated  funding,  and 
management.  A  mutually  agreed  upon  set  of 
special  investigations  recommended  for  BLM 
funding  will  be  developed,  except  that,  in  all 
cases,  any  additional  BLM  recommended 
investigations  will  not  be  subject  to 
agreement.  Comments  and  criticism  by  FWS 
and  USGS  concerning  BLM  recommended 
studies  are  actively  solicited,  however,  BLM 
recommended  studies  are  actively  solicited, 
however,  BLM  reserves  the  right  to  prioritize 
special  investigations  pursuant  to  approved 
funding  levels. 

2.  When  special  investigations  are  given 
budgetary  approval,  FWS  and  USGS  will  be 
notified  of  the  anticipated  special 
investigations. 

3.  BLM  will  decide  timing  of  initiation  of 
each  and  every  BLM  funded  special 
investigation.  When  such  a  determination  is 
made,  FWS  and/or  USGS  (depending  on 
needed  expertise)  will  meet  with  BLM  to 
discuss  design  of  the  investigation.  In  general, 
the  sequence  of  events  outlined  in  Section  A 
above  will  then  be  followed  to  insure  inter- 
bureau  participation  and  involvement 
throughout  the  study  period. 

Dated:  March  30. 1976. 

Curt  Berklund, 

Director,  Bureau  of  Land  Management. 

Dated:  April  20, 1976. 

W.  A.  Radlinski, 

Director  U.S.  Geological  Survey. 

Dated:  April  30, 1976. 

Lynn  A.  Greenwalt. 

Director,  Fish  and  Wildlife  Service. 
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Memorandum  of  Understanding  Between 
Bureau  of  Land  Management  and  the  Fish 
and  Wildlife  Service  on  Interfacing  Activities 
Regarding  OCS  Leasing  Process 

Purpose:  The  purpose  of  this  Memorandum 
of  Understanding  (MOU)  is  to  outline  general 
procedures  providing  for  Fish  and  Wildlife 
Service  (FWS)  input  to  the  Bureau  of  Land 
Management  (BLM)  in  relation  to  interfacing 
activities  associated  with  the  OCS  leasing 
process.  This  ensues  from  Sections  2  and  3  of 
Secretarial  Order  2974.  The  activities  are 
carried  out  in  the  context  of  a  BLM  program 
for  the  administration  and  management  of  the 
OCS  leasing  program  which  includes  baseline 
studies,  resource  assessments,  tract 
selections  environment  impact  statements, 
and  other  inputs  to  the  decision  process.  The 
varous  activities  will  be  conducted  in  the 
manner  outlined  below. 

A ■  Baseline  Studies 

The  FWS  participate  in  the  formulation  of 
the  environmental  baseline  studies  program. 
This  involvement  is  set  forth  in  the  BLM- 
USGS-FWS  Memorandum  of  Understanding 
on  environmental  research  and  monitoring 
activities. 

B.  Proposed  Sale 

1.  Preliminary  Resource  Assessment. — The 
FWS  in  response  to  a  formal  request  from  the 
BLM  will  provide  an  assessment  of  fish  and 
wildlife  resources  within  a  general  proposed 
lease  area,  and  those  nearby  areas  which  will 
be  affected  by  activity  in  the  lease  area.  The 
assessment  will  be  based  on  existing 
knowledge. 

2.  Supplemental  Information  Prior  to  Tract 
Selection. — Because,  at  the  time  of  the  Call 
for  Nominations,  the  proposed  sale  area  <s 
better  defined,  FWS  may  provide  additional 
information  which  might  bear  upon  potential 
leasing  and  development  of  particular  tracts. 
This  response  will  be  based  on  additional 
data  or  assessments  which  were  not 
available  at  the  time  of  preliminary  resource 
assessment.  This  additional  during  the  tract 
selection  process. 

C.  Tract  Selection  Process 

Tract  Selections — The  FWS  will 
participate,  as  outlined  in  S.O.  2974,  in  the 
tract  selection  process  and  will  be 
represented  at  field  and  Washington  office 
tract  selection  meetings  as  appropriate.  The 
Regional  representative  will  prepare  a 
memorandum  for  attachment  to  the  BLM-GS 
field  recommendation.  An  FWS  Washington 
office  representative  will  surname  the 
memorandum  to  the  Secretary  recommending 
the  tentative  tract  selection. 

D.  Draft  Environmental  Impact  Statement 

1.  Data  for  Impact  Statements. — The 
appropriate  FWS  regional  office  will  work 
directly  with  the  BLM  OCS  Office  to  provide 
such  data  and  insight  on  the  fish  and  wildlife 
resources  within  and  immediately  adjacent  to 
a  proposed  sale  area  as  is  available.  The 


BLM  will  develop  lease  stipulations  to  protect 
fish  and  wildlife  resources  in  consultation 
with  the  FWS. 

2.  Review  Draft  Environmental  Impact 
Statement. — Draft  environmental  impact 
statements  will  be  reviewed  for  content  and 
substance. 

3.  Attend  Public  Hearings. — The  FWS  will 
attend  public  hearings  on  draft 
environmental  impact  statements  usually 
representing  the  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 

£.  Decision  Process 

1.  FWS  Input  to  Program  Decision  Option 
Document  (PDOD). —  The  FWS  will  provide 
input  to  the  PDOD  regarding  fish  and  wildlife 
resources  of  concern  in  relation  to  the 
proposed  sale.  Input  should  discuss  aspects 
of  resources  that  are  controversial, 
questioned,  unresolved  or  otherwise  the 
subject  of  discussion  which  warrant  > 
consideration  by  the  Secretary. 

FWS  will  prepare  and  forward  to  BLM 
options  for  the  sale  which  are  concerned  with 
the  fish  and  wildlife  protection  issues  that 
FWS  identifies. 

Options  presented  will  include  a  list  of  the 
tracts  affected,  the  manner  in  which  the  area 
in  each  option  will  be  affected,  and,  if 
possible,  quantitative/qualitative  estimates 
of  the  value  of  the  resource  based  on  the  best 
information  available. 

2.  Review  Final  Environmental  Impact 
Statement. — The  review  process  will  be  the 
same  as  for  the  draft  statement  except  that 
comment  will  usually  be  restricted  to 
iipportant  new  information  or  where,  in  the 
opinion  of  FWS,  comments  on  the  draft  were 
not  adequately  considered. 

3.  Program  Decision  Option  Document. — 
FWS  will  review  the  draft  PDOD,  especially 
with  regard  for  the  issues  as  FWS  views  them 
and  the  sale  options  as  FWS  perceives  them 
from  a  fish  and  wildlife  resource  advocacy 
viewpoint.  Any  FWS  position  in  relation  to 
fish  and  wildlife  resource  protection  provided 
by  the  options  will  be  provided  to  the 
secretary  for  his  consideration  in  the 
decisionmaking  process. 

4.  Notice  of  Sale. — The  FWS  will  review 
the  notice  of  sale  and  surname  the  document 
if  appropriate. 

Dated:  March  30, 1970. 

Curt  Berklund, 

Director,  Bureau  of  Land  Management 

Dated:  March  3, 1978. 

Lynn  A.  Greenwalt. 

Director,  Fish  and  Wildlife  Service. 

October  9, 1975. 

United  States  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 

Washington,  D.C.  20240. 

Memorandum  to:  Associate  Director, 
Environment  and  Research;  Associate 
Director,  Fish  and  Wildlife  Management; 
Assistant  Director,  Administration;  Regional 
Directors;  Alaska  Area  Director,  and  Western 
Field  Coordinator. 

From:  Director,  Fish  and  Wildlife  Service. 

Subject:  Memorandum  of  Understanding 
Between  the  National  Park  Service  and  the 
Fish  and  Wildlife  Service. 


A  few  weeks  ago  we  mailed  several 
hundred  copies  of  the  subject  Memorandum 
of  Understanding  to  the  Regional  Offices.  If  it 
has  not  been  done  already,  please  see  that 
they  are  distributed  to  the  appropriate  offices 
for  careful  review  and  implementation. 

Assistant  Scretary  Reed  has  asked  us  to 
prepare  a  report  one  year  from  the  date  the 
Memorandum  of  Understanding  was  signed 
outlining  the  steps  that  have  been  taken  to 
implement  it.  He  stressed  "the  need  for  all  of 
our  personnel  to  improve  their  cooperation, 
coordination  and  liaison  to  insure  that  the 
Interior  family  is  working  together  toward 
mutual  goals." 

May  we  have  your  progress  report, 
including  highlights  of  implementation  of  this 
Memorandum  of  Understanding,  by  July  1, 
1976. 

Lynn  A.  Greenwalt, 

Director,  Fish  and  Wildlife  Service. 

Memorandum  of  Understanding  Between  the 
National  Park  Service  and  the  U.S.  Fish  and 
Wildlife  Service 

1.  WHEREAS  the  National  Park  Service 
and  the  Fish  and  Wildlife  Service  are  both 
concerned  with  the  conservation  and  the 
management  of  lands,  waters,  and  fish  and 
wildlife  resources  and  their  use  and 
enjoyment  by  the  public;  and 

2.  WHEREAS  the  National  Park  Service  is 
responsible  for  the  administration  and  the 
management  of  the  natural,  historic,  and 
recreation  areas  of  the  National  Park  System 
and  the  fish  and  wildlife  resources  therein, 
including  the  development  and  interpretation 
of  research  and  resources  management  plans; 
and  is  authorized  to  conduct  and  to  direct 
research  necessary  to  fulfill  these 
responsibilities;  and  is  authorized  to  furnish 
technical  assistance  to  other  agencies  on 
recreational  planning,  development  and 
operations;  and 

3.  WHEREAS  the  Fish  and  Wildlife  Service 
administers  lands  on  which  there  are  fish, 
wildlife  and  recreational  resources,  and  is 
authorized  to  cooperate  with  other  Federal 
agencies  in  the  conduct  of  research,  surveys, 
and  investigations  to  provide  a  sound 
biological  basis  for  fish  and  wildlife 
conservation  and  management;  and 

4.  WHEREAS  the  complexities  of  natural 
resources  management  demand  integrated 
skills  and  knowledge  from  many  disciplines 
of  the  natural,  social  and  physical  sciences; 
and 

5.  WHEREAS  both  agencies  have 
developed  recognized  experience  and  skill  in 
their  paramount  fields  of  responsibilities  and 
desire  to  exchange  their  knowledge  on 
mutually  satisfactory  terms  in  furtherance  of 
the  recognized  objectives,  policies,  and 
responsibilities  of  each, 

NOW,  THEREFORE,  it  is  agreed  that: 

a.  The  Fish  and  Wildlife  Service  will  assist 
the  National  Park  Service  in  the  attainment  of 
its  basic  objectives  by  conducting  research 
and  by  providing  technical  advice  and 
services  required  to  preserve  and  to  manage 
fish  and  wildlife  resources  on  lands 
administered  by  the  National  Park  Service; 
and 

b.  The  National  Park  Service  will  assist  the 
Fish  and  Wildlife  Service  in  the  attainment  of 
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its  basic  objectives  by  conducting  studies  and 
by  providing  technical  advice  and  services 
required  to  develop  and  to  operate 
recreational  and  interpretive  use  facilities 
and  programs  on  lands  administered  by  the 
Fish  and  Wildlife  Service. 

In  Effecting  This  Understanding 

A.  The  Fish  and  Wildlife  Service  will  when 
requested:  1.  Assist  the  National  Park  Service 
by  planning  and  by  conducting  research  on 
fish  and  wildlife  occurring  on  lands  and 
waters  of  the  National  Park  System  or 
proposed  for  addition  to  such  system.  Such 
research  may  include,  but  not  necessarily  be 
limited  to:  studies  concerned  with  taxonomy 
and  distribution,  ecology,  population 
dynamics,  behavior,  life  histories,  habitat 
requirements,  food  habits,  parasites, 
diseases,  pesticide-wildlife  relationships,  and 
other  factors  affecting  the  numbers  and 
conditions  of  fish  and  wildlife. 

This  research  will  be  designed  to: 

a.  Advance  technical  knowledge  on  fish 
and  wildlife  resources  to  achieve  a  better 
understanding  of  ecological  relationships. 

b.  Provide  information  basic  to  the 
conservation,  management,  and 
interpretation  of  fish  and  wildlife  on  lands 
administered  by  the  National  Park  Service. 

c.  Provide  such  information  as  necessary  in 
order  to  assess  the  impacts  of  other  activities 
and  programs  carried  out  in  units  of  the 
National  Park  System  on  the  fish  and  wildlife 
resources. 

2.  Assist  the  National  Park  Service  by 
conducting  investigations  and  providing 
technical  assistance  and  services  in  fish  and 
wildlife  management.  Such  management 
services  may  include,  but  will  not  be  limited 
to: 

a.  Surveys  of  marine  and  fresh  water 
resources  conducted  to  determine:  the  status 
of  populations  of  fishes  and  other  aquatic  life, 
catch  by  anglers,  fishermen  use,  needs  for 
replenishing  fish  stocks,  feasibility  of  native 
fish  restoration,  aquatic  habitat  reclamation, 
the  degree  of  protection  necessary  for  the 
preservation  of  threatened  and  endangered 
species  of  aquatic  plant  and  animal  life  and 
the  applicability  of  fishing  regulations. 

b.  Surveys  of  animal  resources  to 
determine:  the  status  of  animal  populations, 
conditions  of  the  habitat,  occurrence  of 
diseases,  parasites  and  other  factors  affecting 
the  number  and  conditions  of  animal  species, 
the  degree  of  protection  and/or  management 
of  threatened  animal  species  and  habitats 
necessary  to  insure  their  survival,  and 
measures  required  to  protect  or  to  restore 
native  species  of  animals  and  their  habitat. 

c.  Studies  concerned  with  the  effects  of 
proposed  water  resource  projects  and  other 
developments  upon  the  fauna  and  flora  of 
established  areas  in  the  National  Park 
System  or  in  areas  proposed  for  inclusion  in 
the  System. 

d.  Provision  of  fishes  from  national  fish 
hatcheries  for  distribution  in  park  waters 
under  approved  stocking  programs  and 
assistance  in  fish  stocking  operations. 

e.  Participation  in  the  planning  and  the 
conduct  of  fish  restoration  or  aquatic  habitat 
reclamation  projects. 


f.  Technical  assistance  in  projects  directed 
toward  the  control  of  surplus,  problem  or 
non-native  animals. 

g.  Evaluation  of  the  effects  of  pollutants  on 
fish  and  wildlife  and  their  habitats  in  units  of 
the  National  Park  System. 

h.  Management  of  fish  and  wildlife 
resources  on  recreation  areas  in  the  National 
Park  System,  when  so  agreed  upon  through 
approved  management  plans. 

B.  The  National  Park  Service  will  when 
requested:  1.  Assist  the  Fish  and  Wildlife 
Service  by  planning  for  recreational 
development  and  use  by  the  public  on  lands 
under  Fish  and  Wildlife  Service  jurisdiction. 

This  assistance  may  include,  but  is  not 
limited  to: 

a.  Recreational  surveys  and  analysis  of 
present  and  projected  visitor  use  of  Fish  and  - 
Wildlife  Service  areas. 

b.  Assistance  in  developing  recreational 
use  plans  for  Fish  and  Wildlife  Service  areas 
having  potential  for  public  use.  These  general 
development  plans  will  include  proposals  for 
primary  and  supportive  visitor  use  facilities 
which  are  compatible  with  the  basic  mission 
of  the  area. 

c.  Assistance  in  providing  necessary 
professional  services  for  the  designing  and 
developing  of  recreational  facilities,  and  in 
the  analyzing  of  traffic  flow  and  visitor  use 
patterns  as  a  guide  for  developing  future 
recreational  facilities. 

d.  Assistance  in  designing  exhibits  and 
interpretive  materials  depicting  interesting 
and  educational  features  of  the  area’s  natural 
resources. 

e.  Assistance  in  operating  recreational  and 
interpretive  programs  and  facilities  on  lands 
under  the  jurisdiction  of  the  Fish  and  Wildlife 
Service,  when  so  agreed  upon  through 
approved  management  plans. 

f.  Archeology,  history  and  cultural 
anthropology  surveys  and  assistance  in 
developing  preservation  or  restoration  plans 
for  Fish  and  Wildlife  areas. 

2.  Assist  the  Fish  and  Wildlife  Service  by 
planning  and  conducting  training  programs 
for  Fish  and  Wildlife  Service  employees 
engaged  in  recreation  management  and 
interpretation  of  fish  and  wildlife  to  the 
public.  This  assistance  may  include 
attendance  by  Fish  and  Wildlife  Service 
personnel  at  National  Park  Service  training 
schools  or  provision  of  special  instruction  by 
National  Park  Service  personnel  at  Fish  and 
Wildlife  Service  training  sessions.  The 
objective  shall  be  the  development  of 
suitable  programs,  including  interpretation, 
as  features  of  an  expanded  Fish  and  Wildlife 
Service  effort  to  provide  recreation  related  to 
fish  and  wildlife. 

3.  Recognize  and  facilitate  the  use  of 
national  parks  by  the  Fish  and  Wildlife 
Service  for  studies  and  investigations 
designed  essentially  for  Fish  and  Wildlife 
Service  purposes  when  not  in  conflict  with 
the  park  mission. 

4.  Consider  proposals  for  the  collection  of 
scientific  specimens  by  the  Fish  and  Wildlife 
Service  under  permit  issued  by  the 
Superintendent  of  the  area  in  which 
collecting  is  done. 

5.  Assist  the  Fish  and  Wildlife  Service  in 
surveys  of  fish  and  wildlife  resources  and  in 


the  conduct  of  approved  restoration  projects 
being  conducted  for  the  National  Park 
Service  by  furnishing  such  manpower, 
equipment,  and  facilities  as  may  be  available 
for  the  purpose.  -> 

6.  Evaluate  any  proposals  to  transfer  fish 
and  fish  eggs  from  park  waters  for  cultural  or 
restoration  purposes  or  to  transfer  wildlife 
from  park  lands  for  restoration  purposes 
when  these  activities  will  not  jeopardize  the 
welfare  of  the  native  species  in  the  park  and 
will  not  conflict  with  other  park  values. 

7.  Consider  cooperative  proposals  to  use 
National  Park  Service  lands  to  reintroduce 
endangered  plant  and  animal  species 
historically  indigenous  to  the  areas. 

C.  General  Provisions 

1.  All  assistance  and  services  rendered 
under  this  agreement  by  either  Service  for  the 
benefit  of  the  other  will  be  carried  out  in  full 
compliance  with  the  program  objectives, 
policies,  and  responsibilities  of  the  benefiting 
Service.  Reference  should  be  made  to  his 
Memorandum  of  Understanding  in  other 
agreements  with  State  agencies  that  may 
pertain  to  fish  and  wildlife  resources  of  the 
National  Park  System.  If  cooperative  projects 
are  to  be  undertaken  in  a  particular  area,  an 
initial  meeting  between  the  appropriate 
personnel  will  be  held  to  develop  a  thorough 
understanding  of  project  objectives  and 
responsibilities. 

2.  The  extent  to  which  the  National  Park 
Service  and  the  Fish  and  Wildlife  Service  will 
undertake  substantial  cooperative  projects 
falling  within  the  terms  of  this  Memorandum 
of  Understanding  will  depend  upon 
availability  of  funds  and  personnel.  By 
mutual  agreement,  funds  may  be  transferred 
from  one  Service  to  the  other  or  the  work 
performed  on  a  reimbursable  basis  for  this 
purpose.  In  order  to  staff  and  finance 
substantial  cooperative  projects,  it  is 
essential  that  the  work  be  programmed  in 
advance  and  a  determination  made  as  to 
which  Service  should  budget  the  work  before 
it  is  undertaken.  Projects  undertaken  within 
the  terms  of  this  Memorandum  of 
Understanding  will  be  implemented  after  a 
work  plan  is  developed  which  sets  forth  the 
work  to  be  accomplished,  source  and  level  of 
funding,  manpower  requirements,  and 
respective  agency  responsibilities  have  been 
approved  by  both  agencies. 

3.  Irrespective  of  2.  above,  personnel  of 
each  Service  are  encouraged  to  provide 
routine  advice  and  assistance  to  one  another. 
Advance  programming  or  an  exchange  of 
funds  between  the  Service  shall  not  be 
required  for  this  purpose. 

4.  The  parties  to  this  Memorandum  agree  to 
exchange  information  and  consult  with  each 
other  prior  to  implementing  plans,  programs, 
or  activities  that  may  directly  or  indirectly 
affect  the  other  party. 

5.  Publication  of  research  and  technical 
reports  shall  be  encouraged  and  shall  follow 
the  normal  editorial  and  review  policies  of 
the  author's  respective  agency.  Other  reports, 
manuscripts,  and  informational  materials 
related  to  National  Park  Service  and  Fish  and 
Wildlife  Service  policies,  administration  and 
management  programs  resulting  from  projects 
covered  in  this  Memorandum  will  be  released 
or  published  only  after  mutual  agreement  in 
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each  specific  case.  Advice  and  information 
on  all  cooperative  projects  will  be  freely 
exchanged.  The  Service  issuing  the  reports  or 
informational  materials  will  provide  copies  of 
these  releases  to  the  other. 

6.  Scientific  specimens  collected  in  the 
course  of  investigations  conducted 
essentially  for  Fish  and  Wildlife  Service 
purposes  shall  be  deposited  in  the  study 
collections  of  the  Fish  and  Wildlife  Service 
until  such  time  as  they  are  catalogued  as  part 
of  the  U.S.  National  Museum  collection. 
Specimens  collected  in  the  course  of 
investigations  conducted  essentially  for 
National  Park  Service  purposes  shall  be 
deposited  in  the  study  collection  of  the  park 
concerned.  Other  suitable  depositories  for 
such  specimens  may  be  used  by  either 
Service  upon  mutual  consent.  Each  Service 
will  provide  duplicate  specimens  to  the  other 
upon  request. 

7.  The  Fish  and  Wildlife  Service  is 
recognized  as  the  lead  Service  in  matters 
pertaining  to  threatened  and  endangered 
species  of  plant  and  animals  under  authority 
given  to  the  Secretary  of  the  Interior  by  the 
Endangered  Species  Act  of  1973  (16  U.S.C. 
1531-1543;  87  Stat.  884).  The  National  Park 
Service  recognizes  its  unique  responsibilities 
in  this  matter  by  providing  essential  habitat 
and  protection  of  existing  populations  within 
several  of  the  national  parks  for  many  of  the 
plant  and  animal  forms  covered  by  this  Act. 
The  Fish  and  Wildlife  Service  will,  as 
appropriate,  cooperatively  assist  the  National 
Park  Service  in  carrying  out  the  Endangered 
Species  Program  within  parks  administered 
by  the  National  Park  Service  in  accordance 
with  regulations  and  policies  of  the  National 
Park  Service.  The  Fish  and  Wildlife  Service 
will  provide  consultation  and  supportive 
services  as  prescribed  in  the  Endangered 
Species  Act  of  1973  which  will  benefit  special 
National  Park  Service  management  programs 
pertaining  to  threatened  and  endangered 
species  of  plants  and  animals. 

8.  This  Memorandum  of  Understanding 
supersedes  the  Memorandum  of 
Understanding  between  the  National  Park 
Service  and  the  Bureau  of  Sport  Fisheries  and 
Wildlife  dated  August  5, 1966.  Supplementary 
agreements  between  the  Bureau  of  Sport 
Fisheries  and  Wildlife,  now  known  as  the 
U.S.  Fish  and  Wildlife  Service,  and  the 
National  Park  Service,  presently  in  force, 
remain  in  effect  until  superseded  or 
terminated  by  mutual  consent. 

Supplementary  agreements  will  be  entered 
into  and  implemented  by  the  two  Services  at 
appropriate  administrative  levels  to  carry  out 
the  function  and  objectives  outlined  in  this 
Memorandum  of  Understanding. 

9.  This  Memorandum  of  Understanding 
shall  become  effective  when  approved  by  the 
Assistant  Secretary  of  the  Interior  for  Fish 
and  Wildlife  and  Parks  and  shall  continue  in 
force  and  effect  until  terminated  by  either 
party  with  the  concurrence  of  the  Assistant 
Secretary.  This  Memorandum  may  be 
amended  by  mutual  consent  and  with  the 
concurrence  of  the  Assistant  Secretary. 


Dated:  June  23, 1975. 

Gary  Everhardt, 

Director,  National  Park  Service. 

Dated:  July  10, 1975. 

Lynn  A.  Greenwalt, 

Director,  Fish  and  Wildlife  Service. 

Approved: 

Nathanial  P.  Reed, 

Assistant  Secretary  of  the  Interior  for  Fish 
and  Wildlife  and  Parks. 

Memorandum  of  Agreement  between  the 
Bureau  of  Outdoor  Recreation  and  the  Bureau 
of  Sport  Fisheries  and  Wildlife 

(Supersedes  the  Memorandum  of 
Understanding  approved  on  February  3, 1965) 

In  view  of  the  mutual  necessity  for  close 
cooperation  between  the  Bureau  of  Outdoor 
Recreation  and  the  Bureau  of  Sport  Fisheries 
and  Wildlife  to  insure  that  fish  and  wildlife 
resources  and  outdoor  recreation  make  the 
greatest  possible  contribution  to  the  welfare 
of  the  American  public,  it  is  mutually  agreed 
that  the  two  Bureaus  will  carry  out  their 
respective  responsibilities  and  programs  with 
full  coordination  and  shall  specifically 
operate  in  the  following  manner. 

1.  Planning:  There  will  be  frequent 
consultation  between  planning  offices  of  the 
two  Bureaus  in  the  development  of  plans  for 
programs  of  the  type  specified  in  this 
agreement.  Where  so  designated  herein,  each 
Bureau  will  furnish  the  other  with  one  or 
more  copies  of  the  completed  plans.  Site 
plans  of  the  Bureau  of  Sport  Fisheries  and 
Wildlife — master  plans  for  refuges, 
hatcheries,  and  laboratories — will  be 
furnished  only  when  they  have  a  bearing  on  a 
cooperative  endeavor  between  the  two 
Bureaus. 

2.  Planning  Related  to  Water  Resource 
Development  Programs:  The  purpose  of  this 
section  is  (1)  to  promote  sound  planning  for 
recreation  related  to  fish  and  wildlife  and 
other  outdoor  recreation  in  conection  with 
Federal  water  resource  projects  and 
programs  and  with  similar  projects  subject  to 
Federal  license  or  permit;  and  (2)  to  establish 
procedures  which  will  avoid  duplication  of 
effort  and  insure  inter-Bureau  coordination. 

A.  The  Bureau  of  Sport  Fisheries  and 
Wildlife  will  conduct  investigations  and 
prepare  reports  to  construction  agencies 
concerning  the  Fish  and  wildlife  aspects  of 
water  resource  projects.  These  reports  will 
contain,  among  other  things, 
recommendations  for  the  conservation, 
development,  and  utilization  of  fish  and 
wildlife  resources  for  recreational, 
commercial,  and  other  purposes,  including 
recommendations,  where  appropriate,  for  the 
acquisition  and  use  of  lands  and  waters  for 
such  purposes. 

B.  The  Bureau  of  Outdoor  Recreation  will 
conduct  investigations  and  prepare  reports  to 
construction  agencies  concerning  the  total 
outdoor  recreation  aspects  of  water  resource 
projects.  These  reports  will  include,  where 
appropriate,  data  on  fish  and  wildlife  to  be 
supplied  by  the  Bureau  of  Sport  Fisheries  and 
Wildlife.  These  reports  also  will  contain, 
among  other  things,  recommendations 
concerning  the  preservation,  development, 


and  utilization  of  lands  and  water  for  all 
types  of  outdoor  recreation  opportunities  and 
will  reflect  coordination  of  planning  to 
provide  for  such  opportunities. 

C.  The  Bureau  of  Sport  Fisheries  and 
Wildlife  will  furnish  to  the  Bureau  of  Outdoor 
Recreation  for  inclusion  on  the  project  report 
of  that  Bureau  information  concerning  the 
conservation,  development,  and  utilization  of 
fish  and  wildlife  resources  for  sport  fishing, 
hunting,  and  other  related  recreation 
purposes.  This  information  will  cover  such 
specific  subjects  as:  present  and  future 
demand  for  hunting,  fishing,  and  other 
recreation  uses  of  fish  and  wildlife;  existing 
and  prospective  supplies  of  fish  and  wildlife 
resources;  recommended  measures  for  the 
conservation,  development,  and  utilization  of 
fish  and  wildlife  resources;  and  anticipated 
benefits  and  costs  in  dollars  and/or  other 
measures.  To  the  extent  appropriate,  the 
Bureau  of  Outdoor  Recreation  may  refer  in  its 
reports  to  the  findings  and  recommendations 
of  the  Bureau  of  Sport  Fisheries  and  Wildlife. 

D.  The  Burpau  of  Outdoor  Recreation  will 
furnish  to  the  Bureau  of  Sport  Fisheries  and 
Wildlife  for  inclusion  in  the  project  report  of 
that  Bureau  information  concerning  the 
conservation,  development,  and  utilization  of 
land  and  water  for  general  and  specialized 
outdoor  recreation  purposes.  This 
information  will  cover  such  subjects  as: 
present  and  future  demand  for  all  recognized 
outdoor  recreation  activities;  existing  and 
prospecting  supplies;  recommended  measures 
for  the  preservation,  development,  and 
utilization  of  recreation  opportunity;  and 
anticipated  benefits  and  costs  in  dollars  and / 
or  other  measures.  To  the  extent  appropriate, 
the  Bureau  of  Sport  Fisheries  and  Wildlife 
may  refer  in  its  reports  to  the  findings  and 
recommendations  of  the  Bureau  of  Outdoor 
Recreation. 

E.  In  recognition  of  the  problens  of 
separating  hunting,  fishing,  photography,  and 
nature  study  from  other  closely  associated 
general  recreation  activities  such  as  camping, 
boating,  and  picnicking,  the  reporting  officers 
will  make  a  special  effort  to  identify  areas  of 
mutual  and  separable  interests  and  take  them 
into  account  in  the  planning  process.  Where 
hunting,  fishing,  and  other  recreation  use  of 
fish  and  wildlife  resources  are  experienced 
by  visitors  to  a  project  area  the  extent  and 
value  of  this  use  will  be  determined  by  the 
Bureau  of  Sport  Fisheries  and  Wildlife.  The 
extent  and  value  of  other  uses  of  recreation 
opportunity  afforded  by  a  project  area 
including  such  activities  as  camping,  which 
may  be  experienced  in  conjunction  with 
hunting,  fishing,  and  allied  uses  of  fish  and 
wildlife  resources,  will  be  determined  by  the 
Bureau  of  Outdoor  Recreation. 

F.  To  the  extent  practicable,  the  Bureau  of 
Outdoor  Receation  and  the  Bureau  of  Sport 
Fisheries  and  Wildlife  when  reporting  on  a 
specific  river  basin  or  project  area  will 
employ  the  same  or  equivalent  basic  data 
relating  to  population,  mobility,  income 
levels,  and  other  economic  factos  in  their 
determination  of  needs,  resource* 
requirements,  and  recommended  action. 

G.  Reports  of  the  two  Bureaus  on  a  given 
water  resource  project  will  be  consistent  one 
with  the  other  insofar  as  the  effects  of  the 
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project  on  conservation,  development,  and 
utilization  of  fish  and  wildlife  are  concerned. 

H.  Reporting  officers  of  the  two  Bureaus 
will  cooperate  closely  with  a  view  toward 
attaining  compatible  use  of  water  resource 
projects  for  various  outdoor  recreation 
activities  including  fishing  and  hunting. 

I.  Information  made  available  by  one 
Bureau  to  the  other  under  the  terms  of  this 
agreement  will  be  treated  as  preliminary  and 
subject  to  revision  until  the  Bureau  supplying 
the  information  has  released  or  is  prepared  to 
release  such  information  in  its  own  reports 
and/or  has  granted  approval  of  its  release  by 
the  other  agency. 

J.  The  Bureau  of  Outdoor  Recreation,  after 
consultation  with  the  Bureau  of  Sport 
Fisheries  and  Wildlife,  will  include  in  its 
report  on  any  Federal  water  resource  project 
a  finding  on  the  extent  to  which  the  proposed 
recreation  and  fish  and  wildlife  development 
conforms  to  and  is  in  accordance  with  the 
State  Comprehensive  Plan  developed 
pursuant  to  Subsection  5(d)  of  the  Land  and 
Water  Conservation  Fund  Act  of  1965  (Pub.  L 
88-578),  as  required  by  Subsection  6(a)  of  the 
Federal  Water  Project  Recreation  Act  of  July 
9. 1965  (Pub.  L  89-72). 

K.  Procedures  shall  be  devised  by  the  two 
Bureaus  to  provide  for  the  equitable  division 
of  dual-use  separable  costs  involving  general 
recreation  and  fish  and  wildlife  enhancement 
to  facilitate  cost-sharing  and  administration 
negotiations  with  non-Federal  public  bodies 
pursuant  to  Subsection  2(a)  of  the  Federal 
Water  Project  Recreation  Act  of  July  9, 1965. 

3.  Studies  of  Demand  for  Outdoor 
Recreation:  The  Bureau  of  Outdoor 
Recreation  conducts  studies  of  demand  for 
outdoor  recreation  in  connection  with  the 
Nationwide  Outdoor  Recreation  Plan,  which 
it  prepares  in  accordance  with  the  directive 
of  the  Congress  in  Public  Law  88-29.  The 
Bureau  of  Sport  Fisheries  and  Wildlife 
conducts  hunting  and  fishing  surveys  under 
the  authority  of  the  Fish  and  Wildlife  Act  of 
1956,  as  amended,  and  the  Fish  and  Wildlife 
Coordination  Act,  as  amended. 

In  view  of  the  close  relationships  between 
these  types  of  demand  studies,  each  Bureau 
agrees  to  inform  the  other,  in  writing,  as  to  its 
plans  for  the  conduct  of  such  studies,  and  to 
consult  with  the  other  as  to  the  content  of  the 
studies  in  order  to  promote  maximum 
coordination  of  demand  data  and  to  avoid 
duplication  of  effort. 

4.  Financial  Assistance  to  States  for 
Planning  and  Program  Development-  Under 
authority  of  the  Land  and  Water 
Conservation  Fund  Act  of  1965,  the  Bureau  of 
Outdoor  Recreation  may  provide  financial 
assistance  to  States  for  the  preparation  and 
maintenance  of  comprehensive  statewide 
outdoor  recreation  plans,  required  by  that 
Act  as  a  prerequisite  to  receiving  acquisition 
and  development  grants.  Under  authority  of 
the  Federal  Aid  in  Wildlife  Restoration  Act 
(Pittman-Robertson  Act)  and  the  Federal  Aid 
in  Fish  Restoration  Act  (Dingell-Johnson  Act), 
the  Bureau  of  Sport  Fisheries  and  Wildlife 
may  provide  financial  assistance  to  the 
States  for  the  preparation  of  statewide  plans 
and  programs  for  the  utilization  and 
development  of  fish  and  wildlife  resources 


which  would  be  important  segments  of  the 
State  outdoor  recreation  plans. 

A.  In  view  of  the  close  relationship  of  these 
two  types  of  financial  assistance,  the  two 
Bureaus  agree  to  keep  each  other  informed  as 
to  these  matters  and  to  coordinate  their 
efforts  in  the  review  and  approval  of  the  two 
programs. 

B.  The  Bureau  of  Outdoor  Recreation  will 
inform  the  Bureau  of  Sport  Fisheries  and 
Wildlife  of  those  “701”  urban  planning  grants 
made  to  States  by  the  Department  of  Housing 
and  Urban  Development  for  recreation 
planning,  provided  under  authority  of  Section 
701  of  the  Housing  Act  of  1954,  as  amended. 

C.  Whenever  possible,  the  Bureau  of 
Outdoor  Recreation  will  finance  fish  and 
wildlife  planning  under  its  grants  to  the 
extent  such  planning  contributes  to  and  is  an 
integral  part  of  the  State  Comprehensive 
Outdoor  Recreation  Plan. 

D.  The  Bureau  of  Outdoor  Recreation  will 
encourage  the  Department  of  Housing  and 
Urban  Development  to  include  provisions  for 
fish  and  wildlife  planning,  to  the  extent  cited 
above,  in  such  “701”  grants  as  are  made  to 
State  planning  agencies  for  developing 
recreation  plans. 

E.  The  Bureau  of  Outdoor  Recreation  and 
the  Bureau  of  Sport  Fisheries  and  Wildlife 
agree  to  work  out  any  additional  details  and 
procedures  which  may  be  necessary  to 
implement  this  agreement. 

5.  Financial  Assistance  to  States  for 
Acquisition  and  Development:  Land 
acquisition  and  development  projects  which 
are  submitted  for  financial  assistance  under 
either  Bureau's  grant  program  will  be 
reviewed  by  the  receiving  Bureau  for 
consistency  with  the  Statewide 
Comprehensive  Outdoor  Recreation  Plan. 

A.  Each  Bureau  will  study  project 
proposals  for  grant  assistance  with 
consideration  for  programs  of  the  other. 

Those  that  would  affect  a  project  assisted  by 
the  other  Bureau  will  be  referred  to  that 
Bureau  for  review.  Projects  for  the  acquisition 
or  development  of  facilities  for  the  production 
of  fish  and  game  for  stocking  purposes  will  be 
referred  to  the  Bureatf  of  Sport  Fisheries  and 
Wildlife  for  review  and  comments  as  to  the 
need  for  and  desirability  of  the  Project. 

B.  The  Bureau  of  Outdoor  Recreation  shall 
submit  to  the  Bureau  of  Sport  Fisheries  and 
Wildlife  any  project  proposal  for  acquisition 
or  development  adjacent  to  National  Wildlife 
Refuges,  National  Fish  Hatcheries,  or  areas 
managed  under  the  small  wetlands  waterfowl 
production  program;  or  any  proposal  affecting 
rare  and  endangered  species,  anadromous 
fish,  or  migratory  birds.  If  no  comments  are 
made  by  the  Bureau  of  Sport  Fisheries  and 
Wildlife  within  thirty  (30)  days,  the  project 
will  be  presumed  to  have  no  adverse  effects 
on  fish  or  wildlife. 

6.  Threatened  Species  of  Fish  or  Wildlife: 
One  of  the  purposes  of  funds  allocated  to 
Federal  agencies  under  the  Land  and  Water 
Conservation  Fund  Act  is  the  acquisition  of 
land  for  the  preservatipn  of  habitat  for 
species  of  fish  and  wildlife  threatened  with 
extinction.  The  Bureau  of  Sport  Fisheries  and 
Wildlife  will: 

A.  Compile  all  available  information  on 
such  species. 


B.  Prepare  plans  to  insure  preservation. 

C.  Support  Bureau  of  Outdoor  Recreation 
budget  requests  as  agreed  upon. 

D.  Ascertain,  acquire,  and  manage  such 
lands,  and  will  designate  them  as  national 
areas  for  this  purpose,  and,  wherever 
feasible,  will  develop  their  utility  for  wildlife- 
oriented  outdoor  recreation. 

7.  Regional  Liaison  and  Cooperation:  Since 
both  Bureaus  are  organized  on  a  regional 
basis  (although  not  congruent)  and  since 
broad  authority  has  been  delegated  to  the 
respective  regional  directors,  active  liaison 
and  cooperation  will  be  fostered  at  the 
regional  level.  As  specific  procedures  are 
formulated,  such  will  be  incorporated  in  the 
respective  Bureau  operating  instuctions  or 
manuals. 

8.  Terms  of  Agreement:  This  Agreement 
supersedes  the  Memorandum  of 
Understanding  between  the  Bureau  of 
Outdoor  Recreation  and  the  Bureau  of  Sport 
Fisheries  and  Wildlife,  dated  February  3, 

1965. 

This  Agreement  shall  become  effective 
upon  the  date  subscribed  by  the  last 
signatory  and  shall  continue  in  full  force  and 
effect  until  terminated  by  either  Bureau  upon 
sixty  (60)  days  written  notice  to  the  other. 

IN  WITNESS  WHEREOF  the  parties  hereto 
have  executed  this  Memorandum  of 
Agreement  as  of  the  dates  entered  below: 

Dated:  November  19, 1966. 

John  S.  Gottschalk, 

Director,  Bureau  of  Sport  Fisheries  and 
Wildlife. 

Dated:  January  24, 1970. 

Douglas  Hoft, 

Director,  Bureau  of  Outdoor  Recreation,  f 

Memorandum  of  Agreement  between  the 
Bureau  of  Sport  Fisheries  and  Wildlife  and 
the  Bureau  of  Outdoor  Recreation,  United 
States  Department  of  the  Interior 

(Supplements  the  Memorandum  of 
agreement  of  January  24, 1979) 

WHEREAS,  hunting  and  fishing  and 
associated  recreation  activities  are  important 
segments  of  the  total  recreation  province  and 
planning  for  those  activities  should  be  an 
integral  part  of  the  comprehensive  statewide 
outdoor  recreation  plan  prepared  for 
purposes  of  the  Land  and  Water 
Conservation  Fund  Act  of  1965;  as  amended, 
as  well  as  for  the  state  comprehensive  fish 
and  wildlife  resource  management  plan 
prepared  under  the  authorities  of  the  Federal 
Aid  in  Fish  and  Wildlife  Restoration  Acts,  as 
amended;  and 

WHEREAS,  it  is  of  mutual  benefit  to  the 
state  planning  programs  assisted  by  those 
Acts  that  close  coordination  between  the 
programs  be  maintained;  and 

WHEREAS,  the  Bureau  of  Outdoor 
Recreation  has  been  delegated  responsibility 
by  the  Secretary  of  the  Interior  as  the  agency 
responsible  for  the  administration  of  the  Land 
and  Water  Conservation  Fund  Act  of  1965,  as 
amended;  and 

WHEREAS,  the  Bureau  of  Sport  Fisheries 
and  Wildlife  has  been  delegated 
responsibility  by  the  Secretary  of  the  Interior 
as  the  agency  responsible  for  the 
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administration  of  the  Federal  Aid  in  Fish  and 
Wildlife  Restoration  Act,  as  amended; 

NOW  THEREFORE,  it  is  mutually  agreed 
that  the  general  functions  of  the  two  agencies 
under  this  memorandum  within  the  limits  of 
their  resources,  will  be  as  follows: 

A.  Coordination  of  State  Planning  Efforts. 
Both  Bureaus  will  encourage  their 
counterpart  State  planners  to: 

1.  Develop  the  overall  assessment  of 
hunting  and  fishing  within  the  State  as  an 
integral  part  of  the  statewide  outdoor 
recreation  plan  as  well  as  the  State 
comprehensive  fish  and  wildlife  plan. 

2.  Effect  close  planning  coordination  to 
avoid  duplication  in  the  collection  of  data 
pertinent  to  both  plans. 

3.  Use  the  same  methodologies  for 
inventorying  physical  resources,  estimating 
and  projecting  hunting,  fishing  and  other 
recreation  demand  and  determining  future 
requirements  for  the  environmental, 
scientific,  and  recreational  enrichment  of  the 
people. 

4.  Use  the  same  basic  estimates  and 
projections  of  population,  and  other  supply 
and  demand  variables  as  those  used  for 
overall  comprehensive  planning  in  the  State. 

5.  Use  common  target  years  for  projections. 

6.  use  common  or  consistent  intra-State 
planning  regions  to  the  extent  possible. 

7.  Summarize  and  reflect  in  the  appropriate 
sections  of  the  statewide  comprehensive 
outdoor  recreation  plan  the  needs  and 
proposed  actions  of  the  comprehensive  plan 
for  fish  and  wildlife  management. 

B.  Federal  Review  of  Planning  Documents. 

1.  Within  their  respective  Regions,  the 
Regional  Directors,  Bureau  of  Sport  Fisheries 
and  Wildlife,  will  be  accorded  an  opportunity 
to  review  each  statewide  comprehensive 
outdoor  recreation  plan  submitted  to  the 
Bureau  of  Outdoor  Recreation,  and  the 
Regional  Directors,  Bureau  of  Outdoor 
Recreation  will  be  accorded  the  opportunity 
to  review  each  State  comprehensive  fish  and 
wildlife  plan  submitted  to  the  Bureau  of  Sport 
Fisheries  and  Wildlife. 

2.  Thirty  days  will  be  allowed  for  the 
review  and  comment^,  if  any,  that  the 
Regional  Director  may  wish  to  make. 

3.  Comments  received  will  be  of  assistance 
in  the  review  process  and  will  serve  as  a 
basis  for  discussions  with  the  State  planners 
for  subsequent  updating  and  improvement  of 
the  plan. 

4.  Where  they  are  still  available,  the 
Regional  Directors,  Bureau  of  Outdoor 
Recreation,  will  endeavor  to  make 
arrangements  with  each  State  to  furnish  the 
appropriate  Regional  Director,  Bureau  of 
Sport  Fisheries  and  Wildlife,  with  a  copy  of 
the  current  statewide  outdoor  recreation 
plan.  Where  copies  are  no  longer  available, 
the  Regional  Director,  Bureau  of  Sport 
Fisheries  and  Wildlife,  upon  his  request,  will 
be  accorded  an  opportunity  to  review  the  file 
or  working  copy  held  by  the  Bureau  of 
Outdoor  Recreation. 

5.  Each  Regional  Director  will  encourage 
each  State  to  furnish  copies  of  plans 
developed  under  their  respective  Federal 
grant  programs  to  the  appropriate  counterpart 
Regional  Director  for  his  information  and 
files. 


6.  Amendments  or  updated  strategic  or 
operational  plans  submitted  for  approval 
wider  either  Federal  grant  program  will  be 
exchanged  by  the  Regional  Directors  for 
review  and  comment  as  under  Bl  and  B2  of 
this  memorandum. 

This  agreement  supplements  but  does  not 
supersede  or  replace  the  Memorandum  of 
Agreement  of  January  24, 1970,  between  the 
Bureau  of  Outdoor  Recreation  and  the  Bureau 
of  Sport  Fisheries  and  Wildlife. 

This  agreement  shall  become  effective  on 
the  date  subscribed  by  the  last  signatory  and 
shall  continue  in  full  force  and  effect  until 
terminated  by  either  Bureau  upon  sixty  (60) 
days  written  notice  to  the  other. 

IN  WITNESS  WHEREOF,  the  parties 
hereto  have  executed  this  Memorandum  of 
Agreement  as  of  the  dates  entered  below. 

Dated:  November  20, 1973. 

United  States  Department  of  the  Interior, 
Bureau  of  Outdoor  Recreation. 

James  G.  Watt, 

Director. 

Dated:  October  26, 1973. 

United  States  Department  of  the  Interior, 
Bureau  of  Sport  Fisheries  and  Wildlife. 

Lynn  A.  Greenwalt, 

Director. 

Memoradum  of  Understanding  Between  the 
Secretary  of  the  Interior  and  the  Secretary  of 
the  Army 

In  recognition  of  the  responsibilities  of  the 
Secretary  of  the  Army  under  section  10  and 
13  of  the  Act  of  March  3, 1899  (33  U.S.C.  403 
and  407),  relating  to  the  control  of  dredging, 
filling,  and  excavation  in  the  navigable 
waters  of  the  United  States,  and  the  control 
of  refuse  in  such  waters,  and  the 
interrelationships  of  those  responsibilities 
with  the  responsibilities  of  the  Secretary  of 
the  Interior  under  the  Federal  Water  Pollution 
Control  Act,  as  amended  (33  U.S.C.  466  et 
seq.J,  the  Fish  and  Wildlife  Coordination  Act. 
as  amended  (16  U.S.C.  661-666c),  and  the  Fish 
and  Wildlife  Act  of  1956,  as  amended  (16 
U.S.C.  742a  et  seq.J,  relating  to  the  control 
and  prevention  of  water  pollution  in  such 
waters  and  the  conservation  of  the  Nation’s 
natural  resources  and  related  environment, 
including  fish  and  wildlife  and  recreational 
values  therein;  in  recognition  of  our  joint 
responsibilities  under  Executive  Order  No. 
11288  to  improve  water  quality  through  the 
prevention,  control,  and  abatement  of  water 
pollution  from  Federal  and  federally  licensed 
activities;  and  in  recognition  of  other 
provisions  of  law  and  policy,  we,  the  two 
Secretaries,  adopt  the  following  policies  and 
procedures: 

Policies 

It  is  the  policy  of  the  two  Secretaries  that 
there  shall  be  full  coordination  and 
cooperation  between  their  respective 
Departments  on  the  above  responsibilities  at 
all  organizational  levels,  and  it  is  their  view  * 
that  maximum  efforts  in  the  discharge  of 
those  responsibilities,  including  the 
resolution  of  differing  views,  must  be  ' 
undertaken  at  th~  earliest  practicable  time 
and  at  the  field  organizational  unit  most 


directly  concerned.  Accordingly,  District 
Engineers  of  the  U.S.  Army  Corps  of 
Engineers  shall  coordinate  with  the  Regional 
Directors  of  the  Secretary  of  the  Interior  on 
fish  and  wildlife,  recreation,  and  pollution 
problems  associated  with  dredging,  filling, 
and  excavation  operations  to  be  conducted 
under  permits  issued  under  the  1899  Act  in 
the  navigable  waters  of  the  United  States, 
and  they  shall  avail  themselves  of  the 
technical  advice  and  assistance  which  such 
Directors  may  provide. 

2.  The  Secretary  of  the  Army  will  seek  the 
advice  and  counsel  of  the  Secretary  of  the 
Interior  on  difficult  cases.  If  the  Secretary  of 
the  Interior  advises  that  proposed  operations 
will  unreasonably  impair  natural  resources  or 
the  related  environment,  including  the  fish 
and  wildlife  and  recreational  values  thereof, 
or  will  reduce  the  quality  of  such  water  in 
violation  of  applicable  water  quality 
standards,  the  Secretary  of  the  Army  in 
acting  on  the  request  for  a  permit  will 
carefully  evaluate  the  advantages  and 
benefits  of  the  operations  in  relation  to  the 
resultant  loss  or  damage,  including  all  data 
presented  by  the  Secretary  of  the  Interior, 
and  will  either  deny  the  permit  or  include 
such  conditions  in  the  permit  as  he 
determines  to  be  in  the  public  interest, 
including  provisions  that  will  assure 
compliance  with  water  quality  standards 
established  in  accordance  with  law. 

Procedures  for  Carrying  Out  These  Policies 

1.  Upon  receipt  of  an  application  for  a 
permit  for  dredging,  filling,  excavation,  or 
other  related  work  in  navigable  waters  of  the 
United  States,  the  District  Engineers  shall 
send  notices  to  all  interested  parties, 
including  the  appropriate  Regional  Directors 
of  the  Federal  Water  Pollution  Control 
Administration,  the  United  States  Fish  and 
Wildlife  Service,  and  the  National  Park 
Service  of  the  Department  of  the  Interior,  and 
the  appropriate  State  conservation, 
resources,  and  water  pollution  agencies. 

2.  Such  Regional  Directors  of  the  Secretary 
of  the  Interior  shall  immediately  make  such 
studies  and  investigations  as  they  deem 
necessary  or  desirable,  consult  with  the 
appropriate  State  agencies,  and  advise  the 
District  Engineers  whether  the  work  proposed 
by  the  permit  applicant,  including  the  deposit 
of  any  material  in  or  near  the  navigable 
waters  of  the  United  States,  will  reduce  the 
quality  of  such  waters  in  violation  of 
applicable  water  quality  standards  or 
unreasonably  impair  natural  resources  or  the 
related  environment. 

3.  The  District  Engineers  will  hold  public 
hearings  on  permit  applications  whenever 
response  to  a  public  notice  indicates  that 
hearings  are  desirable  to  afford  all  interested 
parties  full  opportunity  to  be  heard  on 
-objections  raised. 

4.  The  District  Engineer,  in  deciding 
whether  a  permit  should  be  issued,  shall 
weigh  all  relevant  factors  in  reaching  his 
decision.  In  any  case  where  Directors  of  the 
Secretary  of  the  Interior  advise  the  District 
Engineers  that  proposed  work  will  impair  the 
water  quality  in  violation  of  applicable  water 
quality  standards  or  unreasonably  impair  the 
natural  resources  or  the  related  environment. 
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he  shall,  within  the  limits  of  his 
responsibility,  encourage  the  applicant  to 
take  steps  that  will  resolve  the  objections  to 
the  work.  Failing  in  this  respect,  the  District 
Engineers  shall  forward  the  case  for  the 
consideration  of  the  Chief  of  Engineers  and 
the  appropriate  Regional  Director  of  the 
Secretary  of  the  Interior  shall  submit  his 
views  and  recommendations  to  his  agency's 
Washington  headquarters. 

5.  The  Chief  of  Engineers  shall  refer  to  the 
Under  Secretary  of  the  Interior  all  those 
cases  referred  to  him  containing  unresolved 
substantive  differences  of  views  and  he  shall 
include  his  analysis  thereof,  for  the  purpose 
of  obtaining  the  Department  of  the  Interior's 
comments  prior  to  final  determination  of  the 
issues. 

6.  In  those  cases  where  the  Chief  of 
Engineers  and  the  Under  Secretary  are 
unable  to  resolve  the  remaining  issues,  the 
cases  will  be  referred  to  the  Secretary  of  the 
Army  for  decision  in  consultation  with  the 
Secretary  of  the  Interior. 

7.  If  in  the  course  of  operations  within  this 
understanding  either  Secretary  finds  its  terms 
in  need  of  modification,  he  may  notify  the 
other  of  the  nature  of  the  desired  changes.  In 
that  event  the  Secretaries  shall  within  90 
days  negotiate  such  amendment  as  is 
considered  desirable  or  may  agree  upon 
termination  of  this  understanding  at  the  end 
of  the  period. 

Dated:  July  13, 1967. 

Steward  L.  Udall, 

Secretary  of  the  Interior. 

Dated:  July  13, 1967. 

Stanley  Resor, 

Secretary  of  the  Army. 

Memorandum  of  Understanding  for  the 
Geothermal  Program,  U.S.  Geological 
Survey — Bureau  of  Land  Management — U.S. 
Fish  and  Wildlife  Service,  Cooperative 
Procedures  in  the  Geothermal  Program 
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Memorandum  of  Understanding  for  the 
Geothermal  Program 

U.S.  Geological  Survey — Bureau  of  Land 
Management — U.S.  Fish  and  Wildlife  Service 
The  following  guidelines  are  for  the  mutual 
cooperative  efforts  of  the  U.S.  Geological 
Survey,  Bureau  of  Land  Management,  and 
U.S.  Fish  and  Wildlife  Service  in 
implementing  the  Federal  geothermal 
resources  program  pursuant  to  the 
Geothermal  Steam  Act  of  1970. 

Abbreviations  used  hereafter  for  the 
various  agencies,  offices,  and  reports  are  as 
follows: 

BLM — Bureau  of  Land  Management 
BLM-DO — Bureau  of  Land  Management 
District  Office 

BLM-SO — Bureau  of  Land  Management  State 
Office 

GS — U.S.  Geological  Survey 
GS-RCM — U.S.  Geological  Survey,  Regional 
Conservation  Manager 
AGS — Area  Geothermal  Supervisor 
GS-AG-rU.S.  Geological  Survey  Area 
Geologist 

GS-DG — U.S.  Geological  Survey  District 
Geologist 

FWS — Fish  and  Wildlife  Service 
FWS-RO — Fish  and  Wildlife  Service 
Regional  Office 

FWS-AO — Fish  and  Wildlife  Service  Area 
Office 

EAR — Environmental  Analysis  Record 
(prepared  by  BLM) 

EA — Environmental  Analysis  (prepared  by 
GS) 

GEAP — Geothermal  Environmental  Advisory 
Panel  (Sec.  Order  2962) 

1.  Priorities  and  Scheduling  of  Lease  Sales 
and  Non-Competitive  Leasing.  (Primary 
responsibility — BLM.) 

Primary  contacts  will  be  the  AGS,  the 
FWS-RO,  the  BLM-SO  involved. 

(a)  Competitive  Lease  Sale  Scheduling. 
BLM-SO  may  on  its  own  motion,  on 
recommendation  from  GS,  or  through 
nominations  from  industry,  select  areas  for 
and  schedule  competitive  lease  sales  in 
Known  Geothermal  Resource  Areas 
(KGRA’s).  The  BLM-SO  will  consult  with 
GS-RCM  as  to  KGRA  leasing  priorities, 
recommendations  for  lease  stipulations,  total 
area  to  be  covered  by  the  EAR,  and  overall 
priority  and  scheduling  of  the  EAR  and  the 
sale.  The  BLM-SO  will  consult  with  FWS- 
AO  and  RO  concerning  fish  and  wildlife 
resources  and  related  nabitat,  and  regarding 
recommended  stipulations  and  mitigating 
measures  to  protect  these  resources. 

Generally,  the  areas  to  be  covered  by  the 
EAR,  prepared  by  BLM-DO,  should  include 
the  maximum  number  of  non-competitive 
lease  applications  in  the  vicinity  of  the 
KGRA.  Determiniation  of  priority  of 
sheduling  lease  sales  will  generally  be  based 
upon  the  geothermal  potential  of  the  area,  its 
environmental  sensitivity,  and  industry, 
interest.  If  nominations  are  either  solicited  or 


received  from  industry,  BLM-SO  will  send  an 
information  copy  of  nominations  to  AGS, 
Menlo  Park,  and  the  FWS-AO.  ' 

(b)  Scheduling  for  Non-Competitive 
Leasing.  Where  non-competitive  leasing  only 
is  involved,  BLM-SO  should  consult  with 
AGS  and  FWS-RO,  to  determine  area, 
priority,  and  scheduling  of  EAR’S.  Where 
withdrawn  lands  are  involved,  the  BLM-SO 
shall  consult  with  the  appropriate  land 
management  agencies  with  he  basic  authority 
to  permit  leasing.  The  criteria  for  scheduling 
of  EAR'S  to  be  prepared  by  the  BLM-DO 
should  include  geothermal  potential  of  the 
area,  its  environmental  sensitivity,  and 
industry  interest.  AGS  will  furnish,  upon 
request  by  BLM-SO,  a  priority  listing  of 
potential  geothermal  areas  with  copies  to  the 
FWS-RO. 

2.  Environmental  Analysis  Considerations. 

(a)  Pre-Lease  Environmental  Analysis 
Record  (EAR).  (Primary  responsibility — 
BLM.) 

(1)  Upon  initiation  or  revision  of  an  EAR 
for  either  competitive  or  non-competitive 
leasing,  BLM-DO  will  notify  in  writing  the 
AGS  and  the  FWS-AO  of  the  area  covered 
by  the  EAR.  The  AGS  and  FWS-AO  will 
furnish  BLM-DO  with  technical  advice  and 
information  for  consideration  in  the  EAR, 
including  recommended  stipulations  and 
mitigating  measures.  BLM-DO  should  specify 
deadline  for  such  input  with  a  minimum  of  30 
days  advance  notice.  Maximum  lead  time 
should  be  provided. 

(2)  BLM-DO  will  furnish  a  copy  of  the  draft 
EAR,  with  proposed  special  lease 
stipulations,  to  the  AGS  and  FWS-AO  and 
FWS-RO  for  review  and  comments  prior  to 
submission  of  EAR  to  BLM-SO. 

(3)  BLM-SO  will  furnish  AGS  the  final  BLM 
stipulations  which  are  to  be  attached  to  non¬ 
competitive  leases,  or  included  in  the  notice 
of  competitive  lease  sale,  for  the  AGS  review 
and  concurrence  with  the  stipulations.  FWS- 
RO  will  be  furnished  a  copy  of  the 
stipulations  for  review  and  comment. 

(4)  BLM-SO  will  furnish  AGS  and  FWS-RO 
with  two  copies  each  of  the  Final  EAR. 

(b)  Post-Lease  Environmental  Analysis 
(EA).  (Primary  responsibility — AGS) 

(1)  For  each  proposal  which  requires  a  Plan 
of  Operations,  an  Environmental  Analysis 
(EA)  will  be  prepared  by  the  AGS.  The  AGS 
will  request  the  technical  advice  on  fish  and 
wildlife  matters,  surface  management,  and 
environmental  expertise  of  the  BLM-SO  and 
FWS-AO.  The  FWS-AO  and  the  BLM-SO 
will  provide  technical  advice  and  information 
in  their  areas  of  expertise  to  AGS  for 
consideration  in  the  EA  which  will  include 
the  recommended  surface  protection  and 
reclamation  requirements. 

(2)  When  the  GEAP  chooses  to  review  the 
draft  EA,  BLM-DO  and  FWS-RO  will  also  be 
sent  copies  of  the  AGS  draft  EA  for  its  review 
and  comment. 

(3)  In  every  case,  BLM-SO  and  FWS-AO 
and  GEAP  will  be  provided  with  a  copy  of 
the  Final  EA. 

3.  Competitive  Lease  Sales.  (Primary 
responsibility — BLM.) 

In  steps  (a)  through  (h)  below,  the  GS 
contact  will  be  the  AGS,  and  the  FWS 
contact  the  appropriate  FWS-AO.  In  step  (d) 


Federal  Register  /  Vol.  44,  No.  98  /  Friday,  May  18,  1979  /  Proposed  Rules 


29325 


below,  the  BLM  contact  will  be  the  BLM-DO 
involved.  For  all  other  lease  sale  matters,  the 
appropriate  BLM-SO  involved  will  be  the 
primary  contact. 

(a)  To  facilitate  the  sale  procedure  BLM- 
SO  shall  notify  AGS  and  FWS-AO  in  writing 
at  least  90  calendar  days  prior  to  sale  date 
concerning: 

(1)  Areas  within  KGRA  to  be  considered 
for  competiitve  lease  sale. 

(2)  Problems  as  they  may  relate  to 
parceling;  i.e.,  grandfather  rights, 
environmentally  sensitive  areas  (described 
by  legal  subdivision),  pending  law  suit  or 
restraining  orders,  etc. 

(3)  Any  indentifiable  proposed  lease 
stipulations  even  though  there  may  be 
subsequent  additions  to  or  modification 
thereof. 

(4)  Request  GS-RCM  recommendations  for 
parceling  of  tracts  or  leasing  units  and  for 
rental  fend  royalty  rates  at  least  60  days  prior 
to  scheduled  sale  date. 

(b)  It  will  be  BLM-SO  responsibility  to 
establish  priority  of  processing  and 
scheduling  with  input  from  the  GS-RCM  and 
FWS-RO. 

(c)  GS-RCM  will  recommend  rental  and 
royalty  rates  and  parceling  into  tracts  or 
leasing  units  for  the  competitive  sale, 
submitting  such  information  with  30  calendar 
days  from  date  of  request,  whenever 
possible,  to  BLM-SO. 

(d)  EAR  preparation  will  be  the 
responsibility  of  the  BLM-SO  as  outlined  in 
Section  2(a). 

(e)  Publication  of  Lease-Sale  Notice  will  be 
the  responsibility  of  the  BLM-SO.  AGS 
concurrence  must  be  received  prior  to 
publication.  The  BLM-SO  will  send  a  copy  of 
the  lease  sale  notice  and  lease  stipulations  to 
the  AGS  and  the  FWS-AO  for  final  review, 
allowing  at  least  10  working  days  for 
comment. 

(f)  GS-RCM  will  prepare  a  pre-sale 
geothermal  resources  economic  evaluation 
for  all  tracts  in  the  sale.  Prior  to  the  schedule 
sale  the  GS-RCM  or  his  designee  shall  be 
available  to  meet  with  the  BLM-SO  and 
present  the  technical  evaluation  of  the 
offered  tracts  and  be  prepared  to  discuss  the 
geologic,  engineering,  and  economic  factors 
upon  which  the  evaluation  have  been 
prepared. 

(g)  Immediately  after  the  sale,  the  GS-RCM 
evaluation  committee  will  meet  to  study  the 
results  of  the  sale.  The  committee  will  review 
its  geologic,  geophysical,  economic  and 
engineering  data  on  all  tracts  and  identify 
those  tracts  recommended  for  acceptance 
and  for  rejection  supporting  the 
recommendations  with  appropriate  technical 
information.  Immediately  following  this 
evaluation,  the  BLM-SO  and  GS-RCM 
committee  will  meet  jointly  and  the  GS-RCM 
or  his  designee  shall  present  the  GS  technical 
evaluation  of  and  recommendations  on  each 
tract  for  which  bids  have  been  received.  The 
GS-RCM  will  submit  his  recommendations  in 
writing  to  the  BLM-SO. 

(h)  BLM-SO  will  send  two  copies  of  the 
executed  lease,  including  lease  terms,  to  the 
AGS  for  his  records. 

4.  Non-Competitive  Lease  Applications 
(Primary  responsibility — BLM.) 


(a)  Serial  Register  Page. — The  BLM-SO 
receives  applications  for  non-competitive 
leases,  prepares  Serial  Register  Pages,  and 
processes  applications  (at  end  of  filing 
period)  to  determine  if  acceptable  and  if 
lands  are  available.  Where  an  agency  other 
than  BLM  administers  withdrawn  or  acquired 
lands,  BLM-SO  will  obtain  a  title  report  from 
that  agency.  The  BLM-SO  wil  send 
information  copy  of  Serial  Register  Page  to 
BLM-DO,  AGS.  and  the  FWS-AO. 

(b)  Competitive  Interest  Overlaps. — After 
reviewing  each  month’s  applications  BLM- 
SO  will  send  GS  two  copies  (one  to  AGS  and 
one  direct  to  the  GS-AG  or  GS-DG  listed 
below)  of  those  applications  which  result  in 
competitive  interest  overlap  as  defined  by  43 
CFR  3200.0— 5(k)(3);  a  copy  of  the  land  status 
plat  showing  applications  and  overlaps  will 
also  be  sent  to  the  GS-AG  or  GS-DG  listed 
below.  GS-RCM  will  review  competitive 
interest  overlap  as  soon  as  practical  after 
receipt  from  BLM-SO.  GS-RCM  will  notify 
BLM-SO  as  soon  as  KGRA's  have  been 
defined. 

For  applications  within  Send  overlap  information 
States  of  to 

Montana .  GS-OG,  Billings. 

Montana. 

Wyoming _ _ GS-AG.  Casper. 

Wyoming. 

Utah _ _  GS-OG.  Salt  Lake  City, 

Utah. 

Colorado _  GS-AG.  Denver. 

Colorado. 

New  Mexico _  GS-AG,  Roswell,  New 

Moxico. 

Alaska _  GS-AG.  Anchorage. 

Alaska. 

California.  Oregon.  Washing-  GS-AG.  Menlo  Park. 

ton,  Idaho,  Nevada.  Arizona.  California. 

Eastern  States. . .  GS-AG.  Washington. 

D.C. 

(c)  Environmental  Considerations. — BLM- 
DO  will  prepare  an  EAR  requesting  input  and 
technical  advice  and  information  from  the 
AGS,  the  FWS-AO  and  other  agencies  as 
necessary. 

(d)  KGRA  Clear  Listing — Issuance  of  Lease 

BLM-SO  will  prepare  lease  forms  and 

develop  lease  stipulations  in  consultation 
tyith  the  AGS,  which  will  be  sent  to  the  AGS 
for  final  review  and  concurrence.  Upon 
receipt  of  AGS  concurrence,  BLM-SO  will 
forward  lease  form  for  applicant's  signature. 
Upon  receipt  of  lease  signed  by  applicant, 
BLM-SO  will  forward  lease  forms  to  the  AGS 
for  final  clear  listing.  The  AGS  will  forward 
lease  forms  to  the  appropriate  GS-AG  or  GS- 
DG  who  will  then  submit  a  KGRA  clear 
listing  report  and  return  the  lease  forms  to  the 
BLM-SO.  The  GS-AG  or  GS-DG  will  also 
provide  the  AGS  with  an  informational  copy 
of  the  clear  listing  report.  The  BLM-SO  will' 
then  issue  the  lease  providing  the  AGS  with 
two  copies,  including  the  stipulations. 

5.  Pre-Lease  Exploration  Permit  (Primary 
responsibility — BLM) 

(a)  Upon  receipt  of  a  Notice  of  Intent  to 
Conduct  Geothermal  Resources  Exploration 
Operations,  the  BLM-DO  will  forward  a  copy 
of  the  Notice  of  Intent  and  any  attachments 
to  the  AGS  and  the  FWS-AO.  This  may 
include  appropriate  stipulation  or  documents 
relating  to  access  routes  across  BLM  lands. 

The  AGS  and  FWS-AO  will  notify  the 
BLM-DO  within  five  working  days  of  any 
recommended  stipulations  considered 


desirable.  The  BLM-DO  will  send  the  AGS  a 
copy  of  the  approved  permit. 

(b)  It  will  be  the  responsibility  of  the  BLM- 
DO  to  see  that  the  operator  conducts 
exploration  in  accordance  with  regulations  • 
and  terms  of  the  permit.  AGS  and  FWS-AO 
personnel  are  available,  on  request,  to  assist 
in  supervision  of  operations  under  such 
permit. 

(c)  The  BLM-DO  will  send  the  AGS  a  copy 
of  the  Notice  of  Completion  of  Exploration 
Operations  for  his  records  (Form  3200-10). 

6.  Post-Lease  Notice  of  Intent  to  Conduct 
Geothermal  Resources  Exploration 
Operations  (Primary  responsibility — GS) 

(a)  Upon  receipt  of  a  Notice  of  Intent  to 
Conduct  Geothermal  Resource  Exploration 
Operations  from  an  operator  on  an  existing 
lease  (as  required  by  30  CFR  270.78),  the  AGS 
will  immediately  forward  a  copy  of  the 
Notice  and  the  required  Plan  of  Operation  to 
the  BLM-DO  and  FWS-AO.  The  BLM-DO 
and  FWS-AO  will  recommend  any  additional 
surface  protection,  reclamation  requirements, 
and  fish  and  wildlife  protection  measures 
including  mitigations  within  their  area  of 
expertise. 

(b)  Upon  receipt  of  the  Notice  of  Intent  and 
the  required  Plan  of  operation,  an 
Environmental  Analysis  (EA)  will  be 
prepared  by  the  AGS. 

(c)  It  will  be  the  responsibility  of  the  AGS 
to  see  that  exploratory  operations  on  the 
lease  concerned  are  conducted  in  accordance 
with  regulations,  GRO  Orders,  the  approved 
Plan  of  Operation  and  Notice  of  Intent.  The 
AGS  will  notify  the  BLM-DO  in  writing  if  the 
permittee  does  not  comply  with  surface 
protection,  fish  and  wildlife  protection 
measures,  reclamation  requirements,  and  the 
corrective  action  taken  or  recommended.  In 
cases  of  emergency,  where  serious  surface  or 
environmental  damage  occurs,  or  appears 
imminent,  the  BLM-DO  may,  if  the  AGS  or 
his  representative  is  not  immediately 
available,  issue  a  stop  order  to  the  lessee  or 
his  representative  and  then  immediately 
notify  the  AGS. 

7.  Plan  of  Operation  and  Application  for 
Permit  to  Drill  (APD)  (Primary 
responsibility— GS) 

(a)  Upon  receipt  by  the  AGS  of  an 
Application  for  Permit  to  Drill,  the  AGS  will 
immediately  send  a  copy  of  the  Plan  of 
Operation  (per  30  CFR  270.34)  and  APD  (from 
9-331C  with  proprietary  information  deleted 
as  necessary)  to  the  BLM-DO,  the  FWS-AO 
and  the  FWS-RO. 

(b)  For  exploratory  wells,  and  for  all  other 
drilling  operations  where  GS,  BLM,  or  FWS 
considers  such  necessary,  the  AGS  will 
schedule  with  BLM-DO,  FWS-AO,  and  the 
operator,  a  joint  on-site  inspection  and 
discussion  of  the  proposed  operation  and 
proposed  access  routes  over  BLM  lands.  The 
operator  will  normally  be  encouraged  to 
discuss  the  proposed  action  and  conduct  the 
on-site  inspection  with  the  BLM-DO,  AGS, 
and  FWS-AO,  prior  to  writing  his  drilling 
program  and  Plan  of  Operation. 

(c)  If  BLM-DO.  FWS-AO.  or  AGS  consider 
that  additional  information  is  necessary  in 
the  Plan  of  Operation,  the  AGS  shall  request 
the  operator  to  provide  such  input  as  deemed 
necessary. 
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(d)  When  such  additional  information  is 
requested,  the  operator  will  submit  a  final 
Plan  of  Operation  or  supplements  to  the  Plan 
of  Operation  to  the  AGS  who  will  forward  a 
copy  of  same  to  BLM-DO  and  the  FWS-AO. 

(e)  The  BLM-DO  and  the  FWS-AO  will 
notify  the  AGS  in  writing  of  any  special 
conditions  which  are  recommended  for 
inclusion  in  the  approved  plan  of  Operation. 

(f)  Upon  receipt  of  the  Plan  of  Operation, 
an  EA  will  be  prepared  by  the  AGS.  The  EA 
prepared  for  subsequent  well  operations  or 
for  the  post-lease  Notice  of  Intent  to  Conduct 
Geothermal  Resource  Exploration  Operation 
may  vary  in  level  of  detail  depending  on  the 
nature  of  the  operation,  the  sensitivity  of  the 
area,  and  other  appropriate  considerations. 

(g)  The  AGS  will  prepare  and  sign  a  letter 
of  approval  of  the  Plan  of  Operation 
containing  conditions  of  approval  mutually 
agreeable  to  both  the  BLM-DO  and  the  AGS, 
and  send  the  signed  letter  to  the  BLM-DO  for 
approval. 

(h)  BLM-DO  will  sign  the  letter  to  complete 
the  joint  approval  of  Plan  of  Operation  and 
forward  an  approved  copy  to  lessee  and  an 
executed  copy  to  the  AGS  and  FWS-AO.  The 
BLM-DO  also  forwards  other  documents 
relating  to  access  over  BLM  lands  outside  the 
leased  area  to  the  operator  with  an 
information  copy  to  the  AGS  and  FWS-AO. 

(i)  The  AGS  will  then  approve  the 
Application  for  Permit  to  Drill  (Form  9-331C) 
and  furnish  a  copy  to  the  BLM-DO  and  the 
FWS-AO. 

(j)  The  AGS  will  be  responsible  for 
compliance  inspections  of  all  operations 
conducted  under  the  Plan  of  Operation  and 
Application  to  Drill  in  the  Area  of 
Operations.  However,  BLM-DO  and  FWS- 
AO  may  inspect  operations  to  assure 
conditions  of  the  approved  Plan  of  Operation 
are  being  met  and  will  notify  AGS  of  any 
non-compliance  observed.  The  AGS  will  seek 
and  utilize  BLM-DO  and  the  FWS-AO  on 
surface  management  reclamation  and  fish 
and  wildlife  matters,  and  will  request 
inspection  assistance  when  considered 
necessary  within  their  areas  of  expertise. 

AGS  is  the  sole  contact  with  operators  except 
in  cases  of  emergency.  BLM-DO  may  issue 
instructions,  notices,  or  orders  to  the  operator 
only  under  the  following  emergency 
circumstances  and  conditions:  (1)  emergency 
situation  exists  that  clearly  threaten 
immediate  serious  or  irreparable  damage  to 
the  environment  and  resources  or  to  the 
health  and  safety  of  employees  and/or  the 
public;  or  (2)  the  AGS  representative  is  not 
timely  available  to  take  the  necessary 
immediate  action.  The  BLM-DO  may  in  such 
emergency  situations  order  the  immediate 
cessation  or  correction  of  activities 
responsible  for  the  emergency  situation  and 
may  order  repair  or  correction  of  damages, 
such  orders  to  be  followed  by  prompt 
telephoned  and  documented  notification  to 
the  AGS  of  the  action  taken.  BLM-DO  will  be 
responsible  for  all  acitivities  outside  the  Area 
of  Operation,  within  the  leasehold. 

(kj  Any  desired  significant  changes  in  a 
Plan  of  Operation  must  be  jointly  approved 
by  both  BLM-DO  and  AGS. 

8.  Plans  of  Operation  for  Surface 
Installations  or  Subsequent  Well  Work 


A  Plan  of  Operation  as  per  30  CFR  270.34 
will  be  required  for  all  surface  construction 
operations  and  subsequent  well  work. 
Procedure  for  approval  will  be  as  per  7(a) 
through  (h)  above.  Joint  on-site  inspections 
may  not  be  required,  unless  specifically 
considered  necessary  by  AGS,  BLM-DO  or 
FWS-AO.  The  AGS  will  be  responsible  for 
compliance  inspections  in  the  Area  of 
Operations.  BLM  will  have  the  same  option 
covered  in  7(j). 

9.  Plans  of  Development,  Injection,  or 
Production 

The  operator  will  be  required  to  submit  (1) 
a  Plan  of  Development  prior  to  entering  the 
development  stage  of  its  operation  as 
determined  by  mutual  agreement  between  the 
operator  and  the  AGS,  (2)  a  Plan  of  Injection 
where  fluid  injection  is  proposed,  and  (2)  a 
Plan  for  Production  prior  to  commencing 
production  for  commercial  utilization  of  the 
geothermal  resource.  Procedure  for  joint 
BLM-DO  and  AGS  approval  will  be 
essentially  as  per  7(a)  through  (h),  described 
above  for  the  Plan  of  Operation.  The  AGS 
will  be  responsible  for  compliance 
inspections  in  the  Area  of  Operations. 

10.  Designation  of  Operator 

The  AGS  will  furnish  BLM-DO  a  copy  of 
any  Designation  of  Operator  received. 

11.  Filing  and  Termination  of  Bonds 

(a)  BLM-SO  will  routinely  advise  the  AGS 
of  the  filing  of  any  lease  compliance  (3206.1- 
1(b))  or  protection  bonds  (3206.1-l(c)).  The 
AGS  will  not  permit  operations  on  a  lease 
until  advised  by  BLM-SO  that  such  bonds 
have  been  filed. 

(b)  The  period  of  liability  under  any  bond 
shall  not  be  terminated  by  BLM  until  the  AGS 
has  advised  the  BLM-SO  and  FWS-AO  that 
all  terms  and  conditions,  insofar  as 
operations  on  the  lease  are  concerned,  have 
been  fulfilled. 

12.  Relinquishments 

BLM-SO  will  furnish  the  AGS  a  copy  of 
any  lease  relinquishment  filed.  The  AGS  will 
furnish  BLM-SO  and  the  FWS-RO  a  report  as 
to  satisfactory  restoration  and  abandonment 
of  any  affected  portion  of  leased  lands. 

13.  Annual  Environmental  Report 

The  AGS  will  furnish  the  BLM-DO  a  copy 
of  the  leassee's  annual  report  of  compliance 
with  environmental  protection  requirements 
as  required  under  30  CFR  270.76.  These 
reports  will  be  available  for  inspection  at 
either  office  for  FWS-AO  inspection. 

14.  Annual  Report  of  Diligent  Exploration 

AGS  will  advise  BLM-SO  of  the  amount  of 

expenditures  considered  qualified  for  diligent 
exploration  pursuant  to  43  CFR  3203.5. 

15.  Designation  of  Coordinating  Offices  for 
Purposes  of  the  Memorandum 

(a)  For  the  U.  S.  Geological  Survey,  the 
office  of  the  Assistant  Division  Chief  of 
Operations,  Conservation  Division  is 
designated  as  the  coordinating  office. 

(b)  For  the  Bureau  of  Land  Management, 
the  Division  of  Minerals  Resources  is 
designated  as  the  coordinating  office. 

(c)  For  the  U.S.  Fish  and  Wildlife  Service, 
the  Office  of  Biological  Services  is  designated 
as  the  coordinating  office. 

16.  General  Provisions 

All  assistance  rendered  under  this 
Agreement  will  be  carried  out  in  full 


compliance  with  the  objectives,  policies,  and 
responsibilities  of  the  Department.  Any 
unresolved  matters  concerning  geothermal 
program  where  there  is  a  mutual  interest 
shall  be  referred  for  resolution  to  the  next 
supervisory  level  involved. 

The  above  cooperative  procedures  are  in 
accord  with  S.O.  2948  between  BLM  and  GS 
and  supersedes  all  other  implementing 
cooperative  procedures  involving  geothermal 
leasing,  administration,  and  supervision. 

The  AGS,  BLM-SO  and  FWS-RO  will 
meet,  as  necessary,  to  surface  internal 
problems  which  occur  as  a  result  of 
implementing  the  requirements  of  this 
Agreement  and  to  develop  strategies  for 
mitigating  those  problems. 

This  Agreement  shall  become  effective 
upon  execution  hereof  by  the  Directors.  At 
least  three  months  prior  to  the  first  and 
subsequent  anniversary  dates  hereof,  the 
AGS,  BLM-SO,  and  FWS-RO  shall  apprise 
their  respective  coordinating  offices  of  any 
suggested  modifications  in  this  Agreement 
which  would  improve  its  workability,  reduce 
duplication  of  effort,  and  enhance  the  ability 
of  the  Department  to  perform  its  assigned 
functions  relating  to  the  leasing  of  Federal 
lands  for  geothermal  resources  and  approval 
of  operations  in  a  more  timely  manner. 
George  W.  Milias, 

Acting  Director,  Fish  and  Wildlife  Service. 
Dated:  June  7, 1976. 

George  L.  Turcott, 

Acting  Director,  Bureau  of  Land 
Management. 

Dated:  May  28. 1976. 

W.  A.  Radlinski, 

Acting  Director,  Geological  Survey. 

Dated:  June  1, 1976. 

Interagency  Agreement  Related  to 
Classifications  and  Inventories  of  Natural 
Resources 

Purpose 

The  purpose  of  this  Agreement  is  to 
provide  for  liaison  and  cooperation  between 
Bureau  of  Land  Management,  Fish  &  Wildlife 
Service,  Forest  Service,  and  Soil 
Conservation  Service  in  survey,  inventory, 
appraisal,  assessment,  and  planning 
activities  with  particular  emphasis  on 
renewable  resources.  Principal  objectives  of 
this  Agreement  will  be  to  provide  guidelines 
and  to  assure  administraive  action  to 
minimize  duplication  and  overlapping  efforts 
and  to  enhance  and  encourage  overall  data 
collection,  data  sharing,  appraisal  efficiency, 
program  compatibility,  and  expedite 
technology  transfer. 

In  carrying  out  the  terms  of  this  Agreement, 
each  Agency  will  provide  up  to  two 
representatives  with  authority  to  speak  for 
their  Agency  Head  in  activities  discussed 
below  under  “Area  of  Responsibility.”  Other 
Agencies  will  be  included,  as  needed,  to 
ensure  coordination  and  communication. 

Area  of  Responsibility 

The  concerned  Agencies,  by  the 
formulation  of  appropriate  technical  working 
groups  and  the  prompt  resolution  of 
differences,  will  provide  for  liaison  and 
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cooperation  for  those  activities  related  to 
resource  inventories,  surveys,  and 
monitoring;  assessment  and  appraisal; 
program  evaluation;  development  of  program 
strategies;  preparation  of  statements  of 
policy;  and  resource  planning.  Status  reports 
will  be  prepared  to  keep  Agency  Heads 
informed  of  joint  activities.  Should 
unresolvable  conflicts  arise,  they  will  be 
elevated  to  the  Agency  Heads  for  resolution. 

Recognizing  that  each  Agency  has  different 
objectives  in  design,  development,  and 
implementation  of  inventory,  assessment/ 
appraisal,  and  resource  planning  activities, 
this  Agreement  will  provide  for  coordination 
of  the  following  areas: 

1.  Land  Classification  System; 

2.  Data  element  definitions  end  units  of 
measure; 

3.  Intensity  and  subject  matter  of  surveys 
and  inventories; 

4.  Statistical  reliability, 

5.  Land-base  being  inventoried; 

6.  Coiyatibility  for  data  exchange; 

7.  Compatibility  of  analytical  assumptions; 

8.  Identification  of  Agency  activities; 

9.  Data  acquisition  procedures — tie  to 
Interagency  Remote  Sensing  Committee; 

10.  Division  of  responsibilities; 

11.  Criteria  for  evaluation,  sensitivity,  and 
cost-benefit  analysis; 

12.  Preparation  of  needed  interagency 
agreements; 

13.  Involvement  and  coordination  with 
States; 

14.  Coordination  of  budgets  to  avoid 
duplication  and  to  take  advantage  of  joint 
opportunities; 

15.  Program  evaluation; 

16.  Statements  of  policy; 

17.  Development  of  program  strategies;  and 

18.  Resource  planning. 

Special  Assignments 

The  Agency  representatives  will  also 
advise  and  consult  with  the  Director  of  the 
Rocky  Mountain  Forest  and  Range 
Experiment  Station  on  the  activities  of  the 
Station's  Evaluation  of  alternative  research 
directions,  assignment  of  priorities  and 
personnel,  establishment  of  technical 
working  arrangements,  as  needed,  and 
related  matters. 

Procedures 

The  Agency  representatives  will  meet  on 
the  last  Thursday  of  each  month.  Staff  from 
each  Agency  will  participate,  as  appropriate, 
on  subject  items  to  be  coordinated.  Existing 
working  relationships  and  agreements  that 
now  exist  between  the  Agencies  will  not  be 
preempted.  Additional  working  relationships 
will  be  established  as  needed. 

The  meetings  will  be  chaired  alternately  by 
the  Agencies.  Minutes  will  be  taken  of  each 
meeting  and  distributed  to  Agency  Heads  and 
others  as  deemed  necessary.  Additional 
meetings  will  be  called  or  regular  meetings 
canceled  or  rescheduled  by  mutual 
agreement  of  Agency  representatives. 

This  agreement  shall  be  effective  on  the 
date  of  the  last  signature  hereto.  Any  agency 
may  withdraw  from  the  agreement  upon 
written  notice  to  the  others.  The  agreement 


may  be  terminated  upon  mutual  consent  of 
the  parties. 

Frank  Gregg, 

Director,  Bureau  of  Land  Management. 

Dated:  June  8, 1978. 

R.  A.  Resler, 

Acting  Chief,  Forest  Service. 

Dated:  June  8, 1978. 

Lynn  A.  Greenwalt, 

Director,  Fish  &  Wildlife  Service. 

Dated:  June  8, 1978. 

R.  M.  Davis, 

Administrator,  Soil  Conservation  Service. 
Dated:  June  6, 1978. 

October  30, 1978. 

In  Reply  Refer  To: 

FWS/PL 

Memorandum 

To:  Agency  Representatives.. 

From:  Fish  and  Wildlife  Service. 

Subject:  Interagency  Agreement  Related  to 
Classifications  and  Inventories  of  Natual 
Resources. 

Attached  is  a  copy  of  the  amendment  to  the 
subject  agreement  adding  the  United  States 
Geological  Survey  as  a  member. 

Attachment. 

Interagency  Agreement  Related  to 
Classification  and  Inventories  of  Natural 
Resources 

Effective  the  date  of  the  last  signature 
hereto  the  above  agreement  is  amended  to 
include  the  United  States  Geological  Survey. 
Frank  Gregg, 

Director,  Bureau  of  Land  Management. 

Dated:  October  24, 1978. 

R.  A.  Resler, 

Chief  Forest  Service. 

Dated:  October  28. 1978. 

Lynn  A.  Greenwalt, 

Director,  Fish  Gr  Wildlife  Service. 

Dated:  October  24,1978, 

R.  M.  Davis, 

Administrator  Soil  Conservation  Service. 
Dated:  October  25, 1978. 

J.  R.  Balsley, 

Acting  Director,  Geological  Survey. 

Dated:  October  24, 1978. 

Memorandum  of  Understanding  Between  the 
Environmental  Protection  Agency  and  U.S. 
Department  of  the  Interior 

I.  Purpose 

This  Memorandum  of  Understanding  has 
been  developed  in  accordance  with  the 
provisions  of  the  Interagency  Memorandum, 
of  Agreement  prescribed  in  section  304(j)(l) 
of  Pub.  L.  92-500,  and  executed  on  August  30, 
1973,  by  the  Administrator,  Environmental 
Protection  Agency  (EPA)  and  the  Secretaries 
of  the  Army,  Agriculture  and  the  Interior.  The 
purpose  of  this  Memorandum  is  to: 
coordinate  the  programs  of  the  U.S.  Fish -and 
Wildlife  Service,  the  National  Park  Service, 
and  the  Heritage  Conservation  and 
Recreation  Service  (HCRS)  with  the  water 


quality  management  process  administered  by 
the  Environmental  Protection  Agency  under 
sections  2Q1,  208,  and  303  of  the  Clean  Water 
Act;  facilitate  the  participation  of  these 
Interior  Bureaus  in  the  State  and  local 
establishment  of  water  quality  goals  and  the 
development  and  implementation  of  State 
and  local  programs  to  achieve  those  goals; 
and  assure  adequate  consideration,  under  the 
Clean  Water  Act,  of  program  needs  of  these 
Interior  Bureaus. 

11.  Provisions 

A.  The  U.S.  Fish  and  Wildlife  Service, 
National  Park  Service,  and  Heritage 
Conservation  and  Recreation  Service  will  to 
the  extent  resources  permit: 

1.  Establish  a  central  point  in  the  National 
and  Regional  Offices  to  facilitate  Bureau 
involvement  in  the  water  quality 
management  planning  process,  seek  to  derive 
Interior  program  benefits  from  improved 
water  quality,  and  coordinate  and  integrate 
regional  and  field  program  activities  with 
water  quality  management  programs. 

2.  Participate  in  State  and  local  review  and 
State  revision  of  water  quality  standards 
providing  technical  assistance  and 
information  on  the  identification  of  water 
uses  and  water  quality  criteria  necessary  to 
protect  water  uses  including  outdoor 
recreation  needs,  protection  and  propagation 
of  aquatic  life  and  wildlife,  and  preservation 
of  natural  and  cultural  resources  under  the 
administrative  jurisdiction  or  trustee-ship  of 
the  Agency. 

3.  Participate  in  the  development, 
implementation,  and  evaluation  of  State  and 
areawide  water  quality  management  plans, 
provide  appropriate  technical  assistance  and 
information,  and  serve  on  advisory 
committees  where  appropriate. 

4.  Comment  to  EPA  on  State  adopted  water 
quality  standards  and  state  and  areawide 
water  quality  management  plans  submitted  to 
EPA  for  approval. 

5.  Provide  EPA  with  appropriate  technical 
and  other  material  for  inclusion  in  guidance 
and  other  memoranda  circulated  to  EPA 
Regional  Offices  and  State  and  areawide 
agencies. 

6.  Within  5  months  after  the  effective  date 
of  this  agreement  recommend  guidelines  to 
EPA  for  designating  Outstanding  National 
Resource  Waters. 

7.  Within  6  months  from  the  date  of 
publication  of  mutually  approved  guidance 
under  E.  12,  identify  waters  under  jurisdiction 
of  the  Assistant  Secretary  which  should  be 
considered  for  designation  as  Outstanding 
National  Resource  Waters.  Participate  in 
identifying  such  waters  in  the  State  water 
quality  standards  review  and  revision 
process. 

8.  Submit  a  work  plan  for  implementing  this 
agreement  within  90  days  of  the  signing  of 
this  memorandum  and  prepare  an  annual 
progress  report  reviewing  activities  of  the 
previous  year  under  this  agreement  and 
updating  the  work  plan. 

B.  United  States  Fish  and  Wildlife  Service 
(FWS) — In  addition,  the  U.S.  Fish  and 
Wildlife  Service  will  to  the  extent  resources 
permit: 
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1.  Conduct  research  and  provide  technical 
assistance  and  information  on  development 
of  water  quality  criteria. 

2.  Advise  EPA  and  State  and  areawide 
water  quality  management  planning  agencies 
of  FWS  monitoring  results  which  indicate 
pollution  levels  that  are  detrimental  to  fish, 
wildlife,  or  their  habitat. 

3.  In  cooperation  with  HCRS,  develop 
integrated  water  quality/ water  quantity 
modeling  methods  and  criteria  for 
determining  minimum  and  optimum  stream 
flows  and  other  physical  parameters  that  are 
necessary  for  protection  of  fish  and  wildlife 
and  recreational  objectives. 

4.  Assist  States  and  areawide  water  quality 
management  planning  agencies  as  requested 
in  identifying  endangered  and  threatened 
species  and  their  critical  habitats  identified 
pursuant  to  Pub.  L  93-205  in  the  planning 
area  which  are  impacted  by  water  quality. 
Recommend  water  quality  standards  and 
other  water  quality  management  plan 
provisions  to  the  States  and  areawide 
agencies  where  necessary  to  protect  and 
enhance  such  species  and  habitats.  FWS  will 
assist,  where  appropriate,  in  the  development 
of  those  provisions. 

5.  In  waters  under  FWS  jurisdiction, 
comply  with  applicable  Federal,  State, 
interstate  and  local  requirements  including 
State  water  quality  standards  as  provided  in 
section  313  of  the  Clean  Water  Act. 

6.  Coordinate  FWS  activities  which  affect 
or  concern  water  quality  with  appropriate 
water  quality  management  planning  agencies. 

7.  Take  an  active  role  in  selected  special 
study  projects  under  the  water  quality 
management  planning  process  and  FWS 
programs  to: 

(a)  Identify  water  quality  management 
planning  activities  to  protect  resources  of 
concern  to  the  FWS: 

(b)  Assist  in  the  development  of  work 
plans;  and 

(c)  Participate  in  the  development  and 
implementation  of  the  water  quality 
management  planning  program  in 
cooperation  with  local,  State  and  other 
federal  agencies. 

8.  Encourage  State  Fish  and  Wildlife 
agency  involvement  in  the  development, 
review  and  revision  of  water  quality 
standards  and  development  and 
implementation  of  water  quality  management 
plans. 

9.  Encourage  consideration  of  public  boat 
ramp  and  nature  trail  construction  in 
facilities  planning. 

10.  Consistent  with  section  208  and  related 
provisions  of  the  Clean  Water  Act  of  1977 
and  to  the  extent  resources  are  made 
available  through  FWS  budget  channels: 

(a)  Complete  a  National  Wetlands 
Inventory,  develop  interpretive  reports,  and 
make  such  information  available  to  planning 
agencies  as  specified  in  the  Clean  Water  Act; 

(b)  Provide  technical  assistance  to  EPA 
Regional  Offices  and  81816*208  agencies 
through  training,  handbooks,  workshops,  and 
direct  consultation  and  advice; 

(c)  Develop  environmental  requirements 
and  management  techniques  for  key  species 
in  wetlands  or  riparian  habitats. 


(d)  Develop  and  demonstrate  supplemental 
nonpoint  source  Best  Management  Practices 
to  protect  or  enhance  fish  and  wildlife 
resources. 

(e)  Develop  and  demonstrate  methods  and 
strategies  to  utilize  sewage  wastewater  for 
fish  and  wildlife  habitat  enhancement. 

(f)  Initiate  research  to  provide 
supplemental  data  on  the  effects  of 
environmental  contaminants  on  fish  and 
wildlife  and  their  supporting  ecosystems  from 
key  pollutants  listed  in  Table  1  of  the  House 
Committee  Print  95-33  (Committee  on  Public 
Works  and  Transportation)  and  any 
additional  pollutants  designated  under  307(a). 

C.  Heritage,  Conservation  and  Recreation 
Service — In  addition,  the  HCRS  will  to  the 
extent  resources  permit: 

1.  Identify  recreation  and  open  space 
opportunities  and  methods.  Provide  general 
advice  concerning  the  protection  of  natural 
and  cultural  resources. 

2.  Prepare  program  guidelines  for  State  and 
local  governments  encouraging  the  use  of 
Land  and  Water  Conservation  Fund  grants 
for  the  development  of  recreation  and  open 
space  opportunities  in  conjunction  with 
existing  and  planned  wastewater  treatment 
works. 

3.  Coordinate  program  activities  with  the 
water  quality  management  planning  and  the 
statewide  Comprehensive  Outdoor 
Recreation  Man  process  to  maximize  outdoor 
recreational  benefits  derived  from  improved 
water  quality  and  protect  natural  and  cultural 
resources. 

4.  Develop  guidance,  in  coordination  with 
EPA  and  the  FWS,  encouraging  and  assisting 
State  and  areawide  ^ater  quality 
management  planning  agencies  in  enhancing 
outdoor  recreation  opportunities  and 
protecting  natural  and  cultural  resources. 
HCRS  regional  offices  will  distribute  the 
guidance  to  park  and  recreation  agencies  and 
encourage  those  agencies  to  address  outdoor 
recreation  in  the  water  quality  management 
process. 

5.  Encourage  appropriate  State  and  local 
park,  recreation,  and  natural  resource 
agencies  and  public  constituencies  to 
maximize  HCRS  program  benefits  derived 
from  improved  water  quality  and  to 
coordinate  with  and  participate  in  water 
quality  management  planning. 

6.  Provide  EPA  with  appropriate  technical 
material  relating  to  primary  and 
supplemental  public  recreational 
opportunities  and  protection  of  natural  and 
cultural  resources. 

7.  Convene,  in  cooperation  with  EPA, 
regional  conferences  to  develop  an 
awareness  of  the  primary  and  supplemental 
public  recreation  opportunities  of  State  and 
local  water  quality  management  planning 
programs. 

8.  Encourage  through  guidance  the 
provision  of  adequate  facilities  to  accept  and 
treat  wastes  from  watercraft  equipped  with 
containment  devices. 

9.  In  cooperation  with  FWS,  develop 
integrated  water  quality/ water  quantity 
modeling  methods  and  criteria  for 
determining  minimum  and  optimum  stream 
flows  and  other  physical  parameters  that  are 


necessary  to  achieve  viable  fish,  wildlife  and 
recreational  objectives. 

10.  Participate  in  the  development  of  State 
and  areawide  water  quality  management 
plans  to  assure  proper  consideration  and 
protection  of  natural  and  cultural  resources 
which  include  properties  listed  in  or  eligible 
for  the  National  Register  of  Historic  Maces 
and  the  National  Register  of  Natural 
Landmarks.  Assist  as  requested  with  water 
quality  management  plan  implementation. 

11.  Encourage  consideration  of  public  boat 
ramp  and  nature  trail  construction  in 
facilities  planning. 

D.  National  Park  Service  (NPS) — The 
National  Park  Service  will  to  the  extent 
resources  permit: 

1.  Assist  State  and  areawide  water  quality 
management  planning  agencies  in  the  review 
and  revision  of  water  quality  standards  to 
identify: 

(a)  Water  quality  conditions  necessary  to 
preserve  and  protect  natural  and  cultural 
resources  within  the  National  Park  System; 

(b)  Appropriate  water  uses  consistent  with 
the  NPS  responsibility; 

(c)  Waters  which  should  be  considered  for 
designation  as  Outstanding  National 
Resource  Waters. 

2.  Participate  in  the  development  and 
implementation  of  State  and  areawide  water 
quality  management  plans  as  necessary  to 
assure  proper  consideration  and  protection  of 
natural  and  cultural  resources  within  the 
National  Park  System. 

3.  Serve  on  advisory  committees  in  water 
quality  management  planning  areas  where 
water  quality  impacts  units  of  the  National 
Park  System. 

4.  Encourage  State  natural  resource 
management  agency  involvement  in  the 
review  and  revision  of  water  quality 
standards  and  development  and 
implementation  of  water  quality  management 
plans. 

5.  Take  an  active  role  in  select 
demonstration-type  projects  under  water 
quality  management  planning  and  NPS 
programs  to: 

(a)  identify  water  quality  management 
planning  programs  to  protect  resources  under 
NPS  jurisdiction; 

(b)  assist  in  the  development  of  work  plans; 

(c)  participate  in  the  development  and 
implementation  of  water  quality  management 
plans  to  maintain,  restore,  and  enhance  the 
chemical,  physical  and  biological  integrity  of 
waters  associated  with  or  affecting  the 
involved  units  of  the  National  Park  System. 

6.  Comply  with  State  water  quality 
standards  in  waters  within  units  of  the 
National  Park  System. 

7.  Coordinate  NPS  activities  which  affect  or 
concern  water  quality  with  appropriate  water 
quality  management  planning  agencies. 

8.  Identify  endangered  and  threatened 
species  and  their  habitats  in  units  of  the 
National  Park  System  for  appropriate  State 
and  areawide  water  quality  management 
planning  agencies. 

9.  Assure  that  adequate  facilities  exist  in 
units  of  the  National  Park  System  to  accept 
and  treat  wastes  from  watercraft  equipped 
with  containment  devices. 
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10.  Exercise  such  other  legal  authorities 
ard  responsibilities  as  are  or  may  be 
available  to  assure  the  maintenance, 
restoration,  and/or  enhancement  of  existing 
water  quality  in  units  of  the  National  Park 
System. 

E.  Environmental  Protection  Agency — The 
Environmental  Protection  Agency  will  to  the 
extent  resources  permit: 

1.  Establish  contact  points  in  the  National 
and  Regional  offices  for  coordinating  the 
activities  under  this  memorandum. 

2.  Provide  assistance  and  all  necessary 
information  including  National  guidance  to 
facilitate  the  timely  involvement  of  Interior 
Bureaus  in  the  development  of  water  quality 
management  plans.  Assist  these  Interior 
Bureaus  in  securing  placement  on  appropriate 
State  and  areawide  water  quality  - 
management  planning  agency  mailing  lists. 

3.  Assure  that  State  and  areawide  water 
quality  management  planning  agencies 
actively  seek  the  advice  and  involvement  of 
these  Interior  Bureaus  and  their  State  and 
local  counterparts  in  the  water  quality 
management  planning  process  including 
State/EPA  Agreement  and  areawide  work 
program  formulation,  advisory  groups,  and 
development  and  implementation  of  water 
quality  management  plans. 

4.  Assure  that  State  and  areawide  water 
quality  management  planning  agencies 
coordinate  their  activities  with  the 
appropriate  Interior  Bureau  activities 
affecting  the  planning  area. 

5.  Provide  these  Interior  Bureaus  with  the 
opportunity  to  review  and  comment  on 
proposed  criteria  and  information  developed 
under  sections  304(a)  and  403  of  the  Clean 
Water  Act. 

6.  Provide  these  Interior  Bureaus  with  the  — 
opportunity  to  review  and  comment  on 
proposed  regulations,  guidance  and  technical 
publications  under  sections  208  and  303  of  the 
Clean  Water  Act. 

7.  Respond  to  Interior  Bureau  comments 
transmitted  under  paragraphs  5  and  6  above. 

8.  Encourage  State  and  areawide  water 
quality  management  planning  agencies  to 
consider  nonstructural  solutions  to  water 
pollution  control  problems  that  will  preserve 
and  enhance  fish  and  wildlife  habitat,  open 
space  and  outdoor  recreation. 

9.  Ensure  that  State  water  quality 
standards  revisions  describe  the  water 
quality  necessary  to  meet  requirements  of  the 
Act,  including  protection  of  existing  and 
designated  beneficial  uses  and  designated 
Outstanding  National  Resource  Waters. 

10.  Assure  that  State  and  areawide  water 
quality  managment  planning  agencies 
consider  State  Comprehensive  Outdoor 
Recreation  Plan  (SCORP)  priorities  and  State 
fish  and  wildlife  plan  priorities  and 
Comprehensive  Statewide  Historic 
Preservation  Plan  priorities. 

11.  Consult  with  these  Interior  Bureaus  in 
the  development  of  guidelines  identifying 
open  space  and  recreation  opportunities  that 
can  be  expected  to  result  from  improved 
water  quality,  the  planning  of  wastewater 
treatment  works,  and  waste  management 
policies  under  section  201(f)  of  the  Clean 
Water  Act. 


12.  Consult  with  Interior  Bureaus  for  the 
purpose  of  developing  EPA  guidelines  for 
identifying  Outstanding  National  Resource 
Waters;  within  9  months  after  the  effective 
date  of  this  agreement,  issue  the  mutually 
approved  guidelines  for  consideration  by  the 
States  in  the  development  of  water  quality 
standards. 

13.  During  the  next  scheduled  (after 
mutually  approved  guidelines  are  published 
under  E.  12)  review  and  revision  of  Water 
Quality  Standards  encourage  States  to  apply 
the  guidelines  and  consider  designating 
waters  identified  under  A.  7  of  this  agreement 
by  the  Assistant  Secretary;  encourage  States 
to  submit  a  written  justification  for  failure  to 
designate  waters  identified  under  A.  7  as 
Outstanding  National  Resource  Waters;  upon 
request  of  the  Assistant  Secretary,  review  (in 
consultation  with  the  Assistant  Secretary  and 
the  State)  the  State’s  action  and,  in  the 
absence  of  a  State  designation,  take  under 
consideration  the  promulation  of 
designations  pursuant  to  Section  303(c)(4)  of 
the  Clean  Water  Act,  where  appropriate. 

14.  Provide  the  Regional  Directors  of  these 
Interior  Bureaus  with  the  opportunity  to 
review  and  comment  on  water  quality 
management  plans  and  State  water  quality 
standards  submitted  to  the  EPA  Regional 
Administrators  for  review  and  approval.  The 
EPA  Regional  Administrators  will  carefully 
consider  comments  submitted  by  these 
Interior  Bureaus  in  the  EPA  review  and 
approval  process.  Upon  request  if  the 
Director  of  FWS,  HCRS,  or  NPS,  the  Deputy 
Assistand  Administrator  for  Water  Planning 
and  Standards  will  review  unresolved 
concerns  and  will  seek  to  resolve  them  prior 
to  approval.  The  Assistant  Administrator  for 
Water  and  Waste  Management  will 
participate  upon  request  of  the  Assistant 
Secretary. 

15.  Support  these  Interior  Bureaus  in 
obtaining  resources  to  implement  the 
provisions  of  this  agreement. 

16.  Submit  a  work  plan  to  the  Assistant 
Secretary  for  implementing  EPA 
responsibilities  under  this  agreement  within 
90  days  from  the  signing  of  this  memorandum 
and  prepare  an  annual  progress  report 
reviewing  activities  of  the  previous  year 
under  this  agreement  and  updating  the  work 
plan. 

Within  five  years  from  the  effective  date  of 
this  agreement,  the  Deputy  Administrator  and 
the  Assistant  Secretary  shall  review  the 
effectiveness  of  this  agreement  in  achieving 
the  stated  purposes.  If,  based  upon  that 
review  or  at  any  time  during  the  course  of 
implementation  of  this  agreement,  either  the 
Deputy  Administrator  or  the  Assistant 
Secretary  determines  that  the  memorandum 
needs  modification,  the  Deputy  Administrator 
and  the  Assistant  Secretary  shall  within  90 
days  after  official  notice  negotiate  such 
amendments  considered  appropriate. 

Cecil  D.  Andrus, 

Secretary,  U.S.  Department  of  the  Interior. 

Dated:  November  10, 1978. 

Douglas  M.  Costle, 

Administrator,  U.S.  Environmental  Protection 
Agency. 

Dated:  November  13, 1978. 


Memorandum  of  Agreement  Between 
Environmental  Protection  Agency  and  Bureau 
of  Sport  Fisheries  and  Wildlife,  Department 
of  the  Interior 

In  accordance  with  the  advice  of  the 
President  to  Congress  in  his  fuly  9, 1970 
Message  Relative  to  Reorganization  Plans 
Nos.  3  and  4,  this  Agreement  takes 
cognizance  of  several  scientific  and  technical 
environmental  matters  of  common  concern  to 
the  Agency  and  the  Bureau:  research, 
including  monitoring  and  field  appraisal,  on 
effects  of  chemical  contaminants  (pesticides, 
PCB's,  heavy  metals,  and  other  pollutants)  on 
fish  and  wildlife;  questions  of  pollution  and 
its  abatement  at  Bureau  installations; 
establishment  of  water  quality  criteria  and 
standards  as  these  may  affect  fish  and 
wildlife;  chemical  contamination  in  food 
chains;  and  the  registration  of  chemicals  and 
drugs.  This  Agreement  recognizes  the  merit  of 
avoiding  duplication  and  of  exchanging 
information  and  expertise  in  the  interest  of 
the  public  service. 

The  elements  of  the  Agreement  are  as 
follows: 

1.  Research  and  Monitoring  of  Environmental 
Contaminants 

The  Bureau's  four  primary  centers  for 
research  on  the  effects  of  environmental 
pollutants  (Laurel,  Maryland;  Denver, 
Colorado;  Columbia,  Missouri;  and  Ann 
Arbor,  Michigan)  will  continue  and,  as 
possible,  broaden  efforts  at  understanding 
and  anticipating  the  effects  of  pollutants  on 
survival,  reproduction,  physiology,  behavior, 
and  other  factors  critical  to  the  well-being 
and  management  of  fish  and  wildlife  and  the 
conservation  of  wildlife  populations.  The 
Bureau  will  seek  to  understand  the  mode  of 
action,  methods  of  inhibition,  and  movements 
through  the  ecosystem  of  chemicals  and 
formulations  in  common  or  anticipated  use. 

The  Bureau  agrees  to  provide,  to  the 
designated  offices  or  officers  of  the  Agency, 
regularly  scheduled  data  and  progress  reports 
based  upon  current  Notifications  of  Research 
Projects  (NRP’s)  submitted  to  the  Science 
Information  Exchange  of  the  Smithsonian 
Institution. 

The  Bureau  will  continue  to  provide  to  the 
Agency,  on  request,  all  available  information 
and  advice  that  may  be  helpful  in  evaluating 
pollutants  or  in  preparing  for  hearings.  The 
Bureau  will  allow  employees  of  the  Agency  to 
utilize  the  Bureau's  specialized  reprint  files 
and  will  permit  them  to  photocopy  reprints  in 
reasonable  numbers  on  Bureau  machines,  as 
available,  without  charge. 

The  Agency  agrees  to  provide,  to  the 
designated  offices  or  officers  of  the  Bureau, 
information  concerning  current  or  anticipated 
pesticide  or  other  pollutant  problems  upon 
which  research  would  be  desirable. 

In  the  interests  of  efficiency,  economy,  and 
avoidance  of  duplication,  the  concern  of  the 
Bureau  and  its  expertise  in  research  on  the 
effects  of  pollutants  on  wildlife  and 
freshwater  fish,  particularly  on  effects  that 
are  important  to  conservation,  management, 
and  recreational  use  of  fish,  wildlife,  and 
associated  food  organisms  and  environment, 
are  recognized.  The  Agency  will  depend 
especially  heavily  on  the  Bureau  for  research. 
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data,  information,  and  analyses  in  relation  to 
wildlife. 

Both  parties  agree  that  the  EPA  is 
concerned  and  has  expertise  with  respect  to 
many  environmental  areas  including  effects 
of  pollutants  on  man  and  laboratory 
mammals,  effects  of  pollutants  on  the  aquatic 
environment,  determination  of  pollutant 
sources,  regulation  of  pesticides,  control  of 
pollutants,  studies  of  air  and  water  quality, 
and  control  of  air  and  water  quality.  The 
Bureau  recognizes  that  some  of  these  Helds 
do  and  will  require  tests  with  Hsh. 

When  the  Agency  requires  research  or 
analyses  within  the  expertise  of  the  Bureau, 
the  Agency  may  ask  the  Bureau  to  undertake 
this  work  in  its  entirety  or  to  participate  in 
Agency  research  or  analysis.  The  Bureau  will 
make  a  concerted  effort  to  provide  such ' 
service,  retaining  the  option  for  in-house  or 
contract  services.  The  cost  of  such  work  will 
be  borne  by  the  requesting  party.  A  similar 
relationship  will  prevail  when  the  Bureau 
requires  special  work  within  the  expertise  of 
the  Agency. 

The  Bureau  has  not  only  the  expertise  for 
evaluating  the  effects  of  toxicants  on  Hsh  and 
wildlife  resources,  but  also  the  capability  to 
conduct  on-site  studies  by  using  its  own 
professional  Held  people  who  are  already 
trained  and  strategically  located  throughout 
the  country. 

The  Bureau  will  continue  to  monitor 
residue  levels  of  organochlorine  insecticides, 
heavy  metals,  and  other  contaminants  in 
birds  and  freshwater  Hsh  under  the  National 
Pesticide  Monitoring  Program  in  cooperation 
with  the  Council  on  Environmental  Quality 
(CEQ).  As  part  of  its  research  and  monitoring 
programs,  it  will  conduct  Held  observations 
on  the  effects  of  pollutants  upon  Hsh  and 
wildlife.  The  Bureau  wili  review  all  plans 
involving  the  proposed  use  of  pesticides  on 
Bureau  lands. 

The  Bureau  will  make  monitoring  data 
available  to  the  Agency  as  quickly  as 
possible  after  chemical  analyses  are 
completed,  assembled,  and  reviewed.  The 
Agency  will  consult  the  Bureau  for  its  views 
on  the  interpretation-of  monitoring  data  with 
respect  to  hazards  to  fish  and  wildlife.  The 
Agency  needs  meaningful  data  in  considering 
the  possible  impact  of  pesticides  and  other 
contaminants  upon  man  and  other  living 
organisms.  Hie  Bureau  and  the  Agency  will 
take  such  steps  as  they  deem  necessary  to 
ensure  free  exchange  of  information  on  a 
scientist-to-scientist  basis,  which  will  beneHt 
both  agencies  in  meeting  their  responsibilities 
on  environmental  matters. 

The  Agency  reserves  the  right  to  be  the 
Hrst  to  release  or  to  publish  data  resulting 
from  work  it  has  performed  or  Hnanced 
independently  of  the  Bureau.  The  Bureau 
reserves  the  same  right  in  respect  to  work  it 
has  performed  or  Hnanced.  Work  done  jointly 
by  the  Agency  and  the  Bureau,  or  done  by 
one  with  the  financial  aid  of  the  other,  will  be 
released  or  published  only  if  agreed  to  by 
both  parties.  If  the  Agency  and  the  Bureau 
differ  on  the  advisability  of  releasing  given 
data  that  have  resulted  from  joint  action, 
either  party  may  release  the  data  30  days 
after  giving  written  notice  to  the  other  party. 
Notwithstanding  this  agreement,  si'.h  data 


may  be  entered  into  any  statutory  or  judicial 
review  procedure  without  the  30  days  notice. 

2.  Federal  Aid  in  Pesticide  Programs 

Nothing  in  this  Agreement  will  limit  the 

authority  of  the  States  to  carry  out  research, 
development,  and  management  programs 
using  chemical  agents,  including  herbicides 
and  other  pesticides,  nor  the  authority  of  the 
Bureau  to  enter  into  agreements  with  the 
States  to  Hnance  such  programs  under 
Federal  Aid  in  Fish  and  Wildlife 
Restoration,  and  other  grant  or  contractual 
programs,  subject  to  guidelines  published  by 
EPA  for  Federal  agencies  or  mutually 
acceptable  requirements  for  specific  projects. 

3.  Pollution  Elimination  at  Bureau 
Installations 

The  Bureau  recognizes  the  Agency's 
expertise  in,  and  its  own  responsibilities  for 
prevention,  control  and  abatement  of 
environmental  pollution  at  Bureau 
installations.  The  Bureau  will  need  the 
Agency's  advice  and  assistance  in 
interpretation  of  water  quality  standards  and 
effluent  limitations,  review  of  proposed 
pollution  elimination  facilities,  and  other 
aspects  of  wastes  and  effluents. 

In  addition,  each  of  the  parties  to  this 
Agreement  will  provide  for  the  timely 
exchange  of  information  which  would  be  of 
apparent  beneHt  to  either  agency  (for 
example:  new  knowledge  or  new 
developments  in  such  areas  as  general  water 
chemistry,  hydraulics,  monitoring  devices, 
heating  or  cooling  mechanisms,  filtering 
methods  or  equipment,  pumps,  and  aerators). 

4.  Provision  of  Test  Fish 

The  Bureau  agrees  to  provide  to  the 
Agency  reasonable  numbers  and  available 
species  of  Hsh  from  its  National  Fish 
Hatcheries,  as  may  be  required  for  the 
Agency's  research.  Requirements  for  unusual 
numbers,  species,  or  sizes  of  Hsh  will  be 
specifled  at  least  12  months  in  advance  of  the 
time  the  Hsh  are  needed. 

5.  Registration  of  Chemicals 

The  Bureau  and  its  Federal  Aid-supported 
State  programs  have  urgent  need  for  certain 
chemicals  for  fish  and  wildlife  management 
(for  example,  herbicides  for  vegetation 
control  in  hatchery  waters,  control  agents  for 
pest  animals).  Bureau  research  centers  and 
Held  stations  will  continue  to  do  research 
pertinent  to  the  registration  and  clearance  of 
these  chemicals.  The  Agency  agrees  to 
furnish  the  Bureau  prompt  authoritative 
statements  from  the  Agency  on  minimum 
requirements  for  clearance  and  registration  of 
such  materials  as  the  Agency  regulates.  The 
Agency  agrees  to  provide  guidelines  for  the 
research  and  testing  needed  to  secure 
clearance  and  registration;  to  review  research 
protocols  from  the  Bureau  promptly;  and  to 
inform  the  Bureau,  upon  request,  of  the  status 
of  any  particular  pesticide  or  device  within 
the  registration  process. 

The  Agency,  in  its  responsibility  for 
registration  of  pesticidal  chemicals,  requires 
expert  advice  in  establishing  guidelines  and 
protocols  for  evaluating  the  effects  of  these 
chemicals  on  Hsh  and  wildlife.  The  Agency 
recognizes  the  experience,  responsibility,  and 


interest  of  the  Bureau  in  this  Held  and  may 
consult  the  Bureau  in  the  preparation  and 
trial  of  protocols  for  laboratory,  Held,  and 
simulated  field  tests  with  Hsh  and  wildlife. 
The  Bureau  may  assist  in  the  evaluation  of 
given  tests  proposed  for  inclusion  in 
protocols  designed  for  use  with  Hsh  and 
wildlife.  The  Bureau  agrees,  within  the  limits 
of  its  resources,  to  conduct  methodological 
research  on  this  subject  as  mutually  agreed 
upon;  to  provide  copies  of  publications  and 
reports  on  this  subject  that  result  from  its 
own  research;  and  on  request  to  provide 
knowledgeable  professionals  for  membership 
on  panels  and  task  forces. 

The  Agency  recognizes  that  the  Bureau 
requires  much  reliable  information  on 
pesticides  and  pollutants  in  the  course  of  its 
work,  and  that  the  Bureau  cannot  meet  this 
need  by  duplicating  the  vast  amount  of 
toxicological  work  already  performed  by 
industry  on  given  chemicals.  The  Agency 
will,  therefore,  release  to  the  Bureau,  on 
request,  as  much  information  on  given  . 
pesticides  and  other  materials  as  is  legally 
permissible  and  economically  practicable. 

ft  Water  Quality  Criteria  and  Standards 

The  Bureau  recognizes  the  Agency’s 
responsibility  for  promulgating  water  quality 
criteria,  for  approving  State  water  quality 
standards  and  establishing  standards  when 
necessary,  and  for  conducting  or  sponsoring 
research  that  will  lead  to  more  effective 
standards.  The  Agency  recognizes  the 
Bureau’s  responsibility  to  conduct  research  to 
determine  the  water  quality  required  for  the 
health  and  productivity  of  the  Hsh  and 
wildlife  resource.  The  Agency  will  consult  the 
Bureau  for  aid  in  defining  water  quality 
criteria  for  protection  of  the  Hsh  and  wildlife. 

In  discharging  their  responsibilities  in  these 
areas,  the  Agency  and  the  Bureau  agree  to 
maintain  close  liaison  to  avoid  needless 
duplication  of  research  effort;  to  keep  each 
other  apprised  of  research  progress;  to  be 
responsive  to  each  other's  needs  in  planning 
future  research;  and,  when  mutually 
beneficial,  to  share  facilities  and  equipment, 
or  to  collaborate  on  research  programs. 

7.  Joint  Actions 

In  reviewing  plans  for  federally 
constructed,  permitted,  licensed  or  supported 
water  resource  development  projects,  the 
Bureau  will  provide  information  to  the 
Agency  on  the  water  quality  criteria  and  flow 
regimens  necessary  for  Hsh  and  wildlife  and 
the  fiBh  and  wildlife  mitigation  or 
enhancement  benefits  these  will  provide. 
Since  these  evaluations  also  will  be  used  in 
the  Bureau  report  to  the  sponsoring  or 
licensing  agency,  any  modification  of  such 
evaluations  in  reports  of  the  Agency  should 
be  limited  to  those  concurred  in  by  the 
Bureau. 

Each  signatory  party  is  obligated  to  call  the 
attention  of  the  other  to  needed  actions  in  all 
areas  of  common  concern.  Each  will  identify 
for  the  other  the  areas  in  which  they  are 
unable  to  act  and  will  inform  the  other  of 
activities  they  are  undertaking.  When  the 
nominally  responsible  agency  is  unable  to 
carry  out  work  in  an  important  area  involving 
fish  and  wildlife,  this  Agreement  provides  for 
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interim  cooperative  agreements  for 
reassignment  of  the  work,  for  the  transfer  of 
funds,  and  for  loan  of  equipment  and 
.  manpower  to  accomplish  the  task.  In  such 
instances,  the  transfer  of  resources  will  be 
implemented  by  a  separate  interagency 
agreement  which  specifically  describes  the 
work  to  be  undertaken. 

When  informed  of  large  losses  of  fish  or 
wildlife  presumably  caused  by  pollution, 
each  agency  wilhpromptly  inform  the  other 
and  will  state  its  plans  for  investigating  the 
situation.  These  investigations  may  be  made 
singly  or  jointly,  as  each  agency  deems  best 
in  specific  cases. 

Whenever  any  ad  hoc  or  standing 
committee  involving  both  fish  and  wildlife 
resources  and  water  quality  is  established  by 
either  agency,  the  other  agency  may  be 
invited  to  nominate  a  representative  to  sit  on 
the  committee  as  a  regular  member. 

This  Memorandum  of  Agreement,  entered 
into  in  good  faith  for  the  public  good,  the 
mutual  benefit  of  the  agreeing  agencies,  and 
the  promotion  of  efficiency  in  Government, 
may  be  amended  by  common  consent  or 
terminated  in  whole  or  in  part  after  not  less 
than  60  days  notice  of  intention  by  either 
party. 

Approvals: 

For  the  Environmental  Protection  Agency. 
John  R.  Quarles,  Jr., 

Deputy  Administrator,  Environmental 
Protection  Agency.  ♦ 

Dated:  October  10, 1973. 

For  the  Bureau  of  Sport  Fisheries  and 
Wildlife. 

Lynn  A.  Greenwalt, 

Director,  Bureau  of  Sport  Fisheries  and 
Wildlife,  Department  of  the  Interior. 

Dated:  January  31, 1974. 

Department  of  Agriculture  Soil  Conservation 
Service  Water  resources  Project  Type 
Activities 

Channel  Modification  Guidelines 

Agency:  Soil  Conservation  Service 
(Department  of  Agriculture)  and  Fish  and 
Wildlife  Service  (Department  of  the  Interior). 

Action:  Notice  of  Final  Guidelines  for  Use 
of  Channel  Modification  as  a  Means  of  Water 
Management  in  water  resource  project  type 
activities  of  the  Soil  Conservation  Service 
(SCS).  The  guidelines  are  not  intended  to 
have  the  force  of  rules  or  regulations,  but  are 
published  for  the  information  of  the 
interested  public. 

Summary:  An  interdisciplinary  team  of 
specialists  from  the  Department  of  the 
Interior's  Fish  and  Wildlife  Service  (FWS) 
and  the  Department  of  Agriculture's  Soil  • 
Conservation  Service  has  worked 
cooperatively  over  the  past  several  months  to 
develop  the  attached  guidelines  for  channel 
modification.  The  guidelines  are  based  on 
these  professional’s  own  experienced 
judgment,  plus  the  suggestions  of  many  other 
interested  Federal  and  State  agencies, 
organizations,  and  individuals  whose  views 
were  solicited.  The  heads  of  both  agencies, 
Lynn  A.  Greenwalt  and  R.  W.  (Mel)  Davis, 
have  personally  guided  this  effort  and 
support  the  guidelines. 


For  the  guidelines  to  be  effective,  reasoned 
judgment  will  be  required  among  professional 
planners,  biologists,  and  others. 

Compromises  will  need  to  be  negotiated.  We 
expect  users  of  the  guidelines  to  suggest 
refinements.  After  a  reasonable  period  of  use, 
we  will  review  their  effectiveness  and 
rewrite  them  if  the  need  is  apparent.  The 
guidelines  should  be  studied  thoroughly  and 
applied  intelligently.  In  general,  they  provide 
that: 

1.  SCS  and  FWS  will  use  an 
interdisciplinary  planning  process  which 
permits  a  balancing  of  the  need  to  both 
maintain  a  viable,  naturally  functioning 
ecosystem  and  provide  for  projected  food 
and  fiber,  economic,  and  other  social  needs. 

2.  Measures  other  than  channel  work  will 
be  suggested,  analyzed,  evaluated,  an 
accepted  if  channel  work  will  cause 
measurable  habitat  losses  and  if  other 
alternatives  will  contribute  to  project 
objectives  with  less  damaging  effects. 
Channel  work  normally  will  be  a  “last  resort” 
measures. 

3.  Channel  work  will  not  be  undertaken 
when  it  would  destroy  or  modify  critical 
habitat  for  endangered  or  threatened  species. 

4.  Wetland  types  3-20  will  not  purposely 
drained,  and  any  indirect  drainage  of  these 
types  will  be  avoided  unless  appropriate 
mitigation  or  compensation  is  provided. 

Types  1  and  2  will  be  evaluated  as  to  their 
ecological  importance  and  preservation 
strongly  recommended  in  accordance  with 
provisions  in  the  guidelines. 

5.  The  intent  and  spirit  of  the  Federal  Wild 
and  Scenic  River  Act  and  similar  State 
legislation  will  be  respected. 

6.  Important  fish  and  wildlife  habitat 
values  will  be  maintained  or  enhanced. 
Conservation  easements  or  other  comparable 
means  will  be  utilized  wherever  necessary  to 
provide  reasonable  protection  for  wetlands 
subject  to  secondary  drainage  predicted  to 
occur  as  a  result  of,  or  be  facilitiated  by, 
channel  modification. 

Effective  date: 

For  further  information  contact:  Dr.  F. 
Eugene  Hester,  Associate  Director, 
Environment  and  Research,  U.S.  Fish  and 
Wildlife  Service  (202-343-5715). 

Mr.  Joseph  W.  Haas,  Assistant 
Administrator  for  Water  Resources,  Soil 
Conservation  Service  (202-447-4527). 

Supplementary  information:  On  August  8, 
1977,  the  Soil  Conservation  Service  and  the 
Fish  and  Wildlife  Service  published  in  the 
Federal  Register  (42  FR  40119)  proposed 
guidelines  for  use  of  channel  modification  as 
a  means  of  water  management  in  water 
resource  project  type  activities  of  the  Soil 
Conservation  Service.  During  the  37-day 
commenting  period  numerous  comments  were 
received  from  Federal  agencies,  State 
agencies,  organizations,  and  individuals.  All 
written  comments  were  given  consideration 
in  developing  the  final  guidelines.  The  full 
text  of  all  comments  received  is  on  file  and 
available  for  public  inspection  in:  Room  5226, 
South  Agriculture  Building,  Washington,  D.C., 
Room  849, 1730  K  Street,  N.W.,  Washington, 
D.C. 


Accordingly,  the  following  final  guidelines 
are  published  for  information  purposes. 

Robert  L  Herbst, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks,  U.S.  Department  of  the  Interior. 

M.  Rupert  Cutler, 

Assistant  Secretary  for  Conservation, 
Research,  and  Education,  U.S.  Department  of 
Agriculture. 

Channel  Modification  Guidelines 

Prepared  by  U.S.  Department  of  the  Interior, 
Fish  and  Wildlife  Service;  U.S.  Department 
of  Agriculture,  Soil  Conservation  Service. 
Published  in  the  Federal  Register,  Vol.  43,  No. 
41.  Wednesday,  March  1, 1978,  pp.  8276-8280 

Channel  Modification  Guidelines 
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Channel  Modification  Guidelines 

I.  Introduction 

A.  Purpose.  These  guidelines  are 
promulgated  by  the  Soil  Conservation  Service 
(SCS)  and  the  Fish  and  Wildlife  Service 
(FWS)  to  guide  their  personnel  in  identifying 
when  and  where  channel  modification  may 
be  used  as  a  technique  for  implementing 
water  and  related  land  resource  projects. 

They  will  be  used  in  the  planning  of  all  SCS 
projects  or  measures  which  qualify  for  either 
technical,  financial,  and/or  credit  assistance 
under  the  authorities  for  flood  prevention 
projects,  small  watershed  projects,  and 
resource  conservation  and  development 
projects.  These  program  authorities  contain 
provisions  for  maintaining  and  enhancing  fish 
and  wildlife  resources  as  well  as  achieving 
other  water  management  objectives. 

B.  Policy.  It  is  the  policy  of  SCS  and  FWS 
that  care  and  effort  will  be  made  to  maintain 
and  restore  streams,  wetlands,  and  riparian 
vegetation  as  functioning  parts  of  a  viable 
ecosystem  upon  which  fish  and  wildlife 
resources  depend. 

It  is  also  the  policy  of  SCS  and  FWS  to  use 
an  interdisciplinary  planning  process  which 
will  permit  a  balancing  of  the  need  to 
maintain  a  viable,  naturally  functioning 
ecosystem  and  projected  food  and  fiber, 
economic,  and  other  social  needs. 

The  application  of  these  guidelines,  the 
resource  inventory,  interpretation,  and 
planning  assistance  provided  by  SCS  and 
FWS  will  ensure  identification  and 
consideration  of  alternatives  to  channel 
modification. 

C.  Applicability.  These  guidelines  become 
effective  as  of  the  date  they  are  approved. 
They  will  be  applied  to:  (1)  all  new  planning 
starts;  (2)  all  projects  in  the  planning  phase, 
unless  SCS  and  FWS  agree  it  is  not  important 
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and  feasible  to  apply  the  guidelines;  (3)  all 
projects  approved  for  construction,  (a)  when 
supplements  or  revisions  are  prepared  which 
would  result  in  an  increase  in  the  amount  or 
type  of  channel  modification  which  would 
increase  the  potential  adverse  environmental 
impact;  or  (b)  when  SCS  and  FWS  agree  that 
(i)  important  fish  and  wildlife  habitat  is 
involved  and  threatened;  (ii)  project 
modification  is  feasible;  and  (iii)  project 
modification  to  minimize  adverse 
environmental  impact  has  not  been 
accomplished  as  a  result  of  reviews 
mandated  by  the  National  Environmental 
Policy  Act  or  other  congressional. 
Presidential,  or  Secretarial  initiatives. 

After  the  guidelines  have  been  in  use  for  a 
year  or  more,  their  effectiveness  will  be 
reviewed,  and  changes  will  be  made  if 
determined  to  be  necessary.  These  guidelines 
may  be  terminated  at  the  request  of  either 
agency. 

II.  Background 

Congress  has  recognized  that  erosion, 
flood  water,  and  sediment  can  cause  damage 
in  the  watersheds  of  the  rivers  and  streams  of 
the  United  States.  It  has  found  that  loss  of  life 
and  damage  to  property  constitute  a  menace 
to  the  national  welfare  and  that  the  Federal 
Government  should  cooperate  with  States 
and  their  political  subdivisions  for  the 
purposes  of  preventing  such  damages  and  of 
furthering  the  conservation,  development, 
utilization,  and  disposal  of  water.  In  so  doing, 
this  action  will  also  preserve,  protect,  and 
improve  the  Nation's  land  and  water 
resources  and  the  quality  of  the  environment. 

Congress  has  also  recognized  that  rivers 
and  streams,  wetlands,  and  riparian 
vegetation  constitute  a  valuable  resource 
which  is  vital  to  the  public  interest  in 
naturally  functioning  ecosystems,  water 
transport,  and  maintenance  of  fish  and 
wildlife  populations.  Dependent  upon  the 
situation,  wetlands  can  serve  as;  (1)  natural 
flood  detention  areas;  (2)  sediment  and 
debris  traps;  (3)  water  purifiers  and  in 
recycling  nutrients;  (4)  groundwater  recharge 
areas;  (5)  nursery  areas  for  aquatic  animal 
species;  (6)  important  habitats  for  a  wide 
variety  of  plant  and  animal  species,  some  of 
which  have  been  depleted  to  the  point  that 
their  continued  existence  is  endangered;  and 
(7)  areas  which  produce  highly  valuable 
crops  of  timber,  fish,  and  wildlife. 

High  flows  in  rivers  and  streams  and 
periodic  overflow  have  significant  value  in 
creating  and  maintaining  meandering 
channels  and  in  cleansing  and  redistributing 
substrates.  This  action  by  water  provides 
riffles,  pools,  or  other  habitat  for  fish 
spawning  and  rearing  and  production  of 
aquatic  invertebrates.  It  also  provides  diverse 
plant  successional  areas  and  other  types  of 
shoreline  habitat  that  fulfill  fish  and  wildlife 
food  and  cover  requirements.  However,  it  is 
also  recognized  that  many  areas  adjacent  to 
streams  and  wetlands  are  well-suited  for  and 
have  a  long  history  of  agricultural  and  urban 
uses. 

Channel  modification,  used  in  a  sensitive 
manner,  is  one  method  that  can  be  utilized  in 
solving  specific  water  management  problems. 
It  may  be  needed  to  restore  a  water  course 


impaired  or  damaged  naturally  or  through 
man's  unwise  use  or  management  of  adjacent 
or  upstream  lands.  It  may  also  be  needed  to 
provide  a  safe  and  health  environment  and 
for  the  maintenance  of  existing  agricultural 
productivity. 

However,  channel  modification  can  cause 
serious  damage  to  fish  and  wildlife  resource 
values.  In  addition  to  the  direct  impacts  on 
the  stream  and  immediate  environs,  the 
practice  has,  on  occasion,  led  directly  or 
indirectly  to  major  drainage  of  wetlands, 
clearing  of  bottomland  forests  for  intensive 
agriculture,  and  increased  flooding  and 
Biltation  in  downstream  areas.  Channel 
modification  for  flood  control,  drainage,  and 
irrigation  projects  has  often  resulted  in 
severe  conflict  with  the  function  of  the 
associated  ecosystems,  changing  or  reducing 
both  the  variety  and  abundance  of  fish  and 
wildlife  resources. 

Because  of  the  variety  of  values  associated 
with  water,  it  is  incumbent  upon  the  SCS  and 
the  FWS  to  continue  to  share  their  technical 
expertise  to  help  ensure  decisions  which  will 
result  in  the  maximum  benefits  to  assure 
long-term  agricultural  productivity  and 
optimum  environmental  quality. 

III.  Guidelines 

A.  Alternatives.  The  guidelines  for  channel 
modification  will  be  used  when  formulating 
alternative  plans  under  the  Water  Resources 
Council's  Principles  and  Standards.  The 
planning  process  will  include  an  inventory  of 
resources,  including  fish  and  wildlife  habitats 
and  their  geographic  delineation.  It  will  also 
identify  appropriate  means  for  minimizing 
adverse  impacts  on  habitat  values. 
Measurement  of  habitat  values  will  be 
determined  on  a  case-by-case  basis  in 
accordance  with  habitat  evaluation 
procedures  promulgated  by  FWS  and 
developed  jointly  with  SCS. 

Alternative  plans  will  be  formulated  to;  (1) 
emphasize  environmental  quality;  (2) 
optimize  national  economic  development; 
and  (3)  provide  varying  mixes  of  the 
components  of  the  environmental  quality  and 
national  economic  development  objectives. 
For  each  alternative  plan,  there  will  be  a 
display  of  accounting  of  relevant  beneficial 
and  adverse  effects.  A  comparison  of  the 
displays  will  identify  trade-offs  between  the 
environmental  quality  and  economic 
development  objectives.  Within  this 
framework  and  in  compliance  with  the 
requirements  of  the  National  Environmental 
Policy  Act  (NEPA),  equal  consideration  will 
be  given  to  environmental  and  economic  and 
technical  aspects  in  the  decisionmaking 
process. 

In  compliance  with  the  mandates  of  NEPA 
and  the  Water  Resources  Council's  Principles 
and  Standards,  the  FWS  will  assist  the  SCS 
develop,  evaluate,  and  recommend 
alternatives,  if  any,  to  channel  modification 
when  it  is  expected  to  cause,  directly  or 
indirectly,  measurable  losses  of  fish  and 
wildlife  resources.  Channel  modifications 
will  not  be  considered  if  a  practical 
alternative  exists.  A  practical  alternative  is 
one  which  meets  all  of  the  following  tests:  (1) 
is  consistent  with  the  Water  Resources 
Council's  Principles  and  Standards;  (2)  makes 


a  significant  contribution  to  project 
objectives;  and  (3)  results  in  less  damage  to 
fish  and  wildlife  habitat.  Thus,  channel 
modification  will  normally  emerge  as  the  last 
resort  measure. 

The  following  three  broad  types  of 
alternatives  will  be  considered  singly  or  in 
combination: 

1.  Soil  and  Water  Conservation  practices. 

2.  Nonstructural — nonstructural  measures 
may  include,  but  are  not  limited  to,  land  use 
regulation,  land  acquisition,  the  maintenance 
of  aquatic  areas,  floodplain  zoning, 
fioodproofing  existing  buildings,  flood 
forecasting,  flood  warning,  flood  hazard 
information,  flood  insurance,  tax 
adjustments,  emergency  assistance,  and 
relocation  of  properties  and  people. 

3.  Structural — structural  alternatives  to 
channel  modification  include,  but  are  not 
limited  to,  dams,  floodways,  dikes,  levees 
(including  set  back  levees),  flood  walls, 
pumping  plants,  diversions,  and  wetland 
development,  maintenance,  and  restoration. 

B.  Types  of  Channel  Modification.  Channel 
modification  is  defined  in  these  guidelines  to 
include  actions  such  as  riprapping,  selective 
snagging,  clearing  and  snagging,  widening, 
deepening,  realignment,  and  lining,  listed 
generally  in  order  of  ascending  impact  on  fish 
and  wildlife  resources. 

1.  Selective  Snagging — The  selective 
removal  of  obstructions  from  a  channel  to 
increase  its  capacity  to  convey  water.  This 
includes,  but  is  not  limited  to,  the  removal  of 
downed  timber  and  accumulations  of  debris 
or  obstructions. 

2.  Clearing  and  Snagging — The  removal  of 
obstructions  from  the  channel  and  stream 
banks,  including  the  removal  of  vegetation 
and  accumulations  of  bedload  material,  to 
increase  its  capacity  to  convey  water.  It  may 
include  the  removal  of  sediment  bars,  drifts, 
logs,  snags,  boulders,  piling,  piers,  headwalls, 
and  debris. 

3.  Riprapping — The  placement  of  irregular 
permanent  material  such  as  rock  in  critical 
areas  along  the  watercourse  to  protect  the 
earth  materials  against  excessive  erosive 
forces. 

4.  Widening — The  overall  widening  of  a 
channel  to  restore  or  increase  its  capacity  to 
convey  water.  This  usually  involves  clearing, 
snagging,  and  excavation  of  a  portion  of  the 
channel  side  slope(s).  Where  practical, 
widening  is  performed  on  one  side  only  with 
appropriate  consideration  given  to 
alternating  from  one  side  to  the  other. 

5.  Deepening — The  overall  deepening  of  a 
channel  to  increase  its  capacity  to  convey 
Water  and/or  provide  drainage.  Deepening 
usually  involves  clearing  or  snagging  and 
excavation  of  a  portion  of  the  channel  bottom 
and  the  channel  side  slope(s). 

6.  Realignment — The  construction  of  a  new 
channel  or  a  new  alignment  and  may  involve 
the  clearing,  snagging,  widening,  and/or 
deepening  of  the  existing  channel  where  the 
new  alignment  coincides  with  the  existing 
channel.  It  may  include  straightening  the 
alignment  to  restore  or  increase  the  capacity 
of  the  channel  to  convey  water. 

7.  Lining — Placement  of  a  nonvegetative 
protective  lining  over  all  or  part  of  the 
perimeter  of  a  channel  to  prevent  erosion  or 
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to  increase  the  capacity  of  the  channel  to 
convey  or  conserve  water. 

C.  Channel  Modification  as  an  Alternative. 
The  following  criteria  will  be  utilized  in  the 
planning  process  for  determining  when 
channel  modification  can  be  considered  an 
alternative.  It  used,  channel  modification  will 
be  the  minimum  required,  either  alone  or  in 
combination  with  other  measures.  It  will  be 
accomplished  using  the  least  damaging 
construction  techniques  and  equipment  in 
order  to  retain  as  much  of  the  existing 
characteristics  of  the  channel  and  riparian 
habitat  as  possible.  Construction  practices 
may  include,  but  are  not  limited  to,  such 
things  as  seasonal  construction,  minimum 
clearing,  reshaping  spoil,  limiting  excavation 
to  one  bank  (on  alternating  sides  where 
appropriate),  and  prompt  revegetation  of 
disturbed  areas. 

Channel  modification  may  be  considered 
as  an  alternative  for  project  purposes  for 
which  the  SCS  is  currently  authorizied  by  law 
and  which  are  in  conformance  with  agency 
(SCS)  policy  and  regulations,  provided  the 
modification  is  designed  to  resolve  specific 
problems  and  would  not  cause  directly  or 
indirectly  any  of  the  following  to  occur: 

1.  Jeopardize  the  continued  existence  of 
endangered  species  and  threatened  species 
designated  or  formally  proposed  1  by  the 
destruction  or  modification  of  habitat  of  such 
species  which  is  determined  to  be  critical 
under  the  Endangered  Species  Act  of  1973  or 


1  Applicable  only  during  a  6-month  period 
immediately  following  the  date  a  proposal  is 
published  in  the  Federal  Register  by  FWS  in 
compliance  with  the  Endangered  Species 
Conservation  Act  of  1973. 

“Wetland  types  as  described  in  FWS  Circular 
#39  or  subsequent  publications. 

***Rule  of  reason  must  be  used  in  applying  these 
guidelines  and  determining  the  actual  net  effects 
and  their  significance  at  the  field  level  considering 
the  value  of  the  resource  and  importance  of  the 
project  objectives. 


species  similarly  classified  under  law  of  thf- 
State(s)  in  which  the  project  is  located. 

2.  Result  in  restricted  access  to  use  of 
streams  or  stream  segments  developed 
specifically  for  recreation  or  fish  and  wildlife 
use  by  the  general  public. 

3.  The  intent  or  purpose  is  to  drain  or 
otherwise  alter  wetland  types  3  through  20,** 
or  the  reStilt  of  the  modification  would  be  to 
indirectly  alter  wetlands  types  3  through  20 
and  provisions  for  appropriate  mitigation  or 
compensation  by  establishment  of  similar 
habitat  values  in  the  project  area  are  not 
provided.  Wetland  types  1  and  2  with 
important  fish  and  wildlife  habitat  values  will 
be  treated  in  accordance  with  item  3  below, 
and  their  preservation  will  be  strongly 
recommended  when  they  are  adjacent  to 
types  3  through  20  or  are  needed  to  maintain 
a  balanced  aquatic  or  semi-aquatic 
ecosystem. 

Also,  channel  modification  will  not  be 
considered  as  an  alternative  unless  it  can  be 
accomplished  with  little  or  no  direct  or 
indirect  adverse***  effect  on: 

1.  Stream  or  stream  segments  now 
designated  or  undergoing  study  under  the 
Wild  and  Scenic  Rivers  Act  or  officially 
designated  pursuant  to  other  Federal  or 
State(s)  legislative  actions  for  their  important 
natural,  esthetic,  or  recreational  values. 

2.  Streams  located  in  or  flowing  through  or 
contiguous  to  established  wilderness  areas, 
parks,  refuges,  or  other  areas  set  aside 
pursuant  to  Federal  or  State(s)  legislative 
actions  for  fish  and  wildlife  esthetic  or 
recreational  values. 

3.  Important  fish  and  wildlife  habitat 
values,  including  (riparian  habitat,  in  the 
project  impact  area,  State,  or  Nation  after 
providing  for  all  appropriate.mitigation, 
compensation,  or  preservation  measures. 
Conservation  easements  or  other  comparable 
means  will  be  utilized  wherever  necessary  to 
provide  reasonable  life  of  project  protection 
for  wetlands  or  riparian  areas  subject  to 


secondary  drainage  predicted  to  occur  as  a 
result  of,  or  be  facilitated  by,  channel 
modification.  (Measurement  of  habitat  values 
will  be  determined  on  a  case-by-case  basis  in 
accordance  with  habitat  evaluation 
procedures  to  be  promulgated  by  FWS  and 
developed  jointly  with  SCS.) 

IV.  Coordination  and  Interaction 

The  FWS  and  the  SCS  recognize  that  the 
application  of  the  above  guidelines  can  most 
effectively  be  accomplished  through 
cooperative  effort  during  ail  planning  phases 
of  a  water  resource  project.  The  FMS  and  the 
SCS  will  work  cooperatively  with  State  fish 
and  wildlife  agencies  to  inventory  and  assess 
the  fish  and  wildlife  resources  and  to  plan 
alternatives,  enhancements,  replacement,  or 
necessary  mitigation  measures. 

The  level  of  effort  to  be  devoted  by  FWS  to 
each  watershed  project  will  be  proportional 
to  the  value  of  the  resources  and  expected 
impact  on  fish  and  wildlife  resources.  If  FWS 
determines  at  any  stage  of  planning  that  it 
cannot,  for  any  reason,  participate,  it  will  so 
notify  SCS  in  writing  stating  reasons  for 
discontinued  participation.  Even  though  FWS 
discontinues  participation  in  planning,  they 
will  eventually,  as  prescribed  by  law,  become 
involved  with  reviewing  and  commenting  on 
the  watershed  plan.  In  such  instances,  FWS 
will  not  oppose  the  project  plan  on  the  basis 
of  channel  modifications  unless  it  is  clearly 
evident  that  the  plan  is  not  in  conformance 
with  the  provisions  of  these  guidelines  after 
consultation  with  SCS  determining  this  to  be 
the  case. 

The  following  procedures  will  be  used  in 
the  planning  of  water  resource  projects.  The 
coordination  identified  is  between  the  field 
levels  of  FWS  and  SCS:  however,  both 
agencies  recognize  that  planning  will  always 
involve  State  fish  and  wildlife  agencies  as 
well  as  the  interested  public  and  sponsoring 
agencies  at  all  stages  througout  the  planning 
process. 


Coordination  of  Field  Level  Planning  1 


Process  SCS  action  FWS  action 


Preapplication. 


Application 


Potential  application  under  consideration.  Notifies 
FWS  that  potential  application  is  being  considered 
and  issued  invitation  to  meetings.. 

Assists  sponsors  in  developing  information  when  ap¬ 
propriate.  (Normally  requires  from  one  to  several 
days.)  Request  from  FWS  available  fish  and  wildlife 
information  and  viewpoints  concerning  potentials 
for  and  impacts  of  a  probable  project. 

Receives  application.  Notifies  FWS  in  writing  that  ap¬ 
plication  has  been  received  and  when  field  exami¬ 
nation  is  to  begin.  Issues  invitation  to  FWS  to  par¬ 
ticipate  in  all  meetings  and  in  study  and  evaluation 
of  available  information.  (Field  examination  may  re¬ 
quire  a  few  days  to  several  weeks.). 

Initiates  field  examination  and  assembles  available  in¬ 
formation,  coordinates  study  and  evaluation  of 
available  information  and  data.  Begins  environmen¬ 
tal  assessment. 

Identifies  problems  and  needs,  potential  solutions, 
and  broad  alternatives  worthy  of  further  study.  Re¬ 
quest  FWS  to  work  cooperatively  with  SCS  and 
State  fish  and  wildlife  agency  in  any  special  studies 
required  in  this  step. 

Prepares  field  examination  report  (includes  pertinent 
fish  and  wildlife  information  from  FWS)  and  pro¬ 
vides  copy  to  FWS. 

Requests  FWS  to  participate  in  developing  a  plan  of 
study.  Prepares  the  study  plan. 


Requests  planning  authority  (submits  views  of  FWS 
with  request  for  planning  authorization). 


Participate  in  meetings. 


Furnishes  available  information  and  FWS  viewpoint  concerning  potentials  for 
and  impacts  of  a  probable  project.  If  requested,  participates  jointly  with 
SCS  and  State  fish  and  wildB.e  agency  studies  needed  and  reports  find¬ 
ings  as  may  be  required.  (Field  level  letter.) 

Participates  in  meetings. 


Participates  in  field  examination.  Assembles  and  furnishes  available  fish  and 
wildlife  information  and  data.  Participates  in  study  and  evaluation  of  availa¬ 
ble  information  and  data  and  in  identification  of  problems  and  study  needs 
and  potential  solutions  worthy  of  further  study. 

Works  cooperatively  with  SCS  and  State  fish  and  wildlife  agency  in  any  spe¬ 
cial  studies  required  and  in  preparing  an  appropriate  report. 


Provides  inputs  (letter  report)  for  the  field  examination  report. 


Participates  with  SCS  in  developing  a  plan  of  study.  FWS  will  advise  as  to 
scope  and  detail  of  specific  studies  needed,  capability  of  FWS  to  perform 
studies,  and  its  desire  to  participate  in  design  of  any  contracts  to  secure 
necessary  information. 
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Coordination  of  Field  Level  Planning  ■—Continued 


Process 


SCS  action 


FWS  action 


Planning 


Detailed  Planning. 


Review  (Formal). 


Operations. 


Receives  notice  of  planning  authorization.  Notifies 
FWS  in  writing.  Initiates  and  coordinates  Prelimi¬ 
nary  Investigation  (PI)  and  continues  environmental 
assessment  Notifies  FWS  in  writing.  (PI  may  re¬ 
quire  from  several  weeks  to  2  years.). 

SCS  initiates  preparation  of  PI  report  and  update  of 
the  study  plan.  Requests  FWS  participation  in  PI 
and  update  of  plan  of  study. 

Sends  PI  report  to  FWS  and  others . - . ... 

Coordinates  the  detailed  planning  stage  and  continu¬ 
ation  of  the  environmental  assessment.  Notifies 
FWS  that  detailed  planning  is  to  commence  and 
issues  invitation  to  participate  in  detailed  planning 
and  in  meetings. 


Prepares  initial  draft  plan  and.  when  required,  an  EIS. 
Initiates  local  field  review  and  issues  an  invitation 
to  FWS  to  participate  in  this  review.  Provides  FWS 
with  initial  draft  plan  and  an  EIS.  if  prepared 
Prepares  a  draft  plan  and  EIS.  if  required,  and  circu¬ 
lates  for  interagency  review. 

SCS  prepares  final  plan  and  EIS,  if  required.  For¬ 
wards  plan  and  EIS  through  system  for  approval 
and  authorization. 


Participates  in  meetings  and  preparation  of  joint  FWS-State  fish  and  wildlife 
agency-SCS  fish  and  wddbfe  inventory,  assessment  base  line  data,  and 
report 


Furnishes  additional  inputs  to  problems,  needs,  alternatives  and  impacts  as 
the  PI  process  progresses  and  jointly  makes  recommendations  for  mitiga¬ 
tion.  compensation,  and  enhancement  Furnishes  inputs  for  the  PI  report 
and  updating  of  study  plan. 

Participates  with  SCS  to  review  the  PI  report  with  the  public. 

Participates  with  SCS  and  others  in  detailed  planning  of  alternatives  and  the 
components.  Works  cooperatively  with  State  fish  and  wildlife  agency  and 
SCS  to  formulate  the  alternatives  and  to  assess  fish  and  wildlife  impacts. 
Works  cooperatively  with  SCS  and  State  in  preparation  of  recommenda¬ 
tions  for  mitigation,  compensation,  and  enhancement  for  initial  draft  plan 
and,  when  prepared,  an  EIS.  Participates  in  meetings.  Provides  detailed 
report  in  accordance  with  Fish  and  Wildlife  Coordination  Act  and  Section 
12  of  P.L.  83-566. 

Provides  review  comments  on  initial  draft  and  participates  in  local  field 
review. 


Provides  comments  to  Interior  and  works  with  SCS  in  an  attempt  to  resolve 
issues,  if  warranted. 

Review  plan  and  EIS  according  to  FWS  and  Interior  instructions. 


Receives  notice  of  authorization  for  installation.  Nob-  Reviews  pertinent  construction  plans. 
ties  FWS.  (Regional  and  area  offices.)  Prepares 
construction  plans  and  invites  FWS  to  review  them. 

Notifes  FWS  of  supplement  when  the  channel  modib  Participates  in  formulating  supplemental  plan  when  the  channel  modification 
cation  guidelines  are  applicable.  (See  page  2.)  Pre-  guidelines  are  applicable.  Same  involvement  as  in  planning  and  provides 

pares  supplemental  plans  when  necessary  and  dr-  inputs  for  supplemental  plan.  Also  provides  comments  on  supplemental 

culates  for  local  field  review.  plan  when  circulated  for  local  field  review. 

Forwards  supplemental  plan  for  approval.  Provides 
FWS  copy  of  supplemental  plan. 

Advises  FWS  and  State  fish  and  wildlife  agency  of  Participates  in  maintenance  inspections  at  FWS  discretion.  If  appropriate, 
scheduled  maintenance  inspections  during  the  life  makes  recommendations  for  changes  in  O&M  agreement  if  necessary  to 
of  the  project.  ensure  that  proper  maintenance  is  accomplished. 


■  All  steps  apply  to  planning  for  small  watershed  projects.  Appropriate  steps  will  be  followed  for  P.L.  78-534  and  Resource  Conservation  and  Development  measures  planning. 

Notes  — 1.  SCS  notifies  FWS  when  planning  is  suspended,  project  action  terminated,  or  other  stop  actions  are  taken. 

2.  The  level  of  effort  to  be  devoted  by  the  FWS  to  each  watershed  project  will  be  proportional  to  the  value  of  the  resources  and  expected  impact  on  fish  and  wildKfe  resources.  If  FWS 
determines  at  any  stage  of  planning  that  it  cannot,  for  any  reason,  participate,  it  will  so  notify  SCS  in  writing  stating  reasons  for  discontinued  participation. 


V.  Resolution  of  Issues 
General.  It  is  recognized  that  issues  may 
develop  which  cannot  be  resolved  at  the  field 
level.  When  issues  arise,  it  will  be  the 
practice  of  the  FWS  and  the  SCS  to  refer  such 
cases  and  issues  to  the  next  higher  respective 
administrative  level  for  resolution  and 
ultimately,  if  necessary,  to  the  Secretaries  of 
Agriculture  and  Interior.  The  Secretary  of 
Agriculture  will  seek  the  advice  and  counsel 
of  the  Secretary  of  the  Interior  in  reaching  his 
decision.  Consultation  between  the  two 
agencies  will,  at  each  level,  occur  throughout 
the  decision  process. 

Procedure.  1.  Most  of  the  problems  in 
applying  the  guidelines  will  be  identified  at 
the  field  planning  level.  When  this  occurs,  the 
SCS  Planning  Staff  Leader  will  consult 
directly  with  the  FWS  Field  Supervisor 
(Ecological  Services)  and  attempt  to  resolve 
the  issue. 

2.  Should  the  SCS  Planning  Staff  Leader 
and  the  FWS  Area  of  Field  Supervisor  be 
unable  to  reach  agreement,  the  issue  should 
be  referred  and  coordinated  as  follows: 

USDA  in  Consultation  With  USD I 

State  Conservationist,  Regional  Director  and/or 

SCS  Area  Manager,  FWS 

as  appropriate 

Administrator,  SCS  Director,  FWS 


Assistant  Secretary  for 
Conservation,  Research 
and  Education 
Secretary  of  Agriculture 


Assistant  Secretary  for 
Fish  and  Wildlife  and 
Parks 

Secretary  of  the  Interior 


The  decision  on  whether  channel 
modification  will  be  part  of  a  project  plan 
shall  rest  with  the  Secretary  of  Agriculture.  If 
disagreement  still  exists  at  the  Secretary's 
level,  the  FWS  views  and  recommendations 
will  be  appended  to  the  project  plan. 

At  all  levels  in  the  decision  process,  the 
desires  and  needs  of  the  local  sponsors, 
environmental  groups,  State  and  Federal 
agencies,  and  interested  public  will  be  taken 
fully  into  account. 

Dated:  February  21, 1978. 

Lynn  A.  Greenwalt, 

Director,  Fish  and  Wildlife  Service. 

February  22, 1978. 

R.  M.  Davis, 

Administrator,  Soil  Conservation  Service. 


Water  Project  Planning  and  Analysis,  Federal 
Interagency  Agreements,  2.541c 

Joint  Policy  of  the  Departments  of  the 
Interior  and  of  the  Army  Relative  to 
Reservoir  Project  Lands 

Acquisition  of  lands  for  reservoir  projects. 
In  so  far  as  permitted  by  law,  it  is  the  policy 
of  the  Departments  of  the  Interior  and  of  the 
Army  to  acquire,  as  a  part  of  reservoir  project 
construction,  adequate  interest  in  lands 
necessary  for  the  realization  of  optimum 


values  for  all  purposes  including  additional 
land  areas  to  assure  full  realization  of 
optimum  present  and  future  outdoor 
recreational  and  fish  and  wildlife  potentials 
of  each  reservoir. 

1.  Lands  for  reservoir  construction  and 
operation.  The  fee  title  will  be  acquired  to  the 
following: 

a.  Lands  necessary  for  permanent 
structures. 

b.  Lands  below  the  maximum  flowage  line 
of  the  reservoir  including  lands  below  a 
selected  freeboard  where  necessary  to 
safeguard  against  the  effects  of  saturation, 
wave  action,  and  bank  erosion  and  to  permit 
induced  surcharge  operation. 

c.  Lands  needed  to  provide  for  public 
access  to  the  maximum  flowage  line  as 
described  in  paragraph  lb,  or  for  operation 
and  maintenance  of  the  project. 

2.  Additional  lands  for  correlative 
purposes.  The  fee  title  will  be  acquired  for 
the  following: 

a.  Such  lands  as  are  needed  to  meet 
present  and  future  requirements  for  fish  and 
wildlife  as  determined  pursuant  to  the  Fish 
and  Wildlife  Coordination  Act. 

b.  Such  lands  as  are  needed  to  meet 
present  and  future  public  requirements  for 
outdoor  recreation,  as  may  be  authorized  by 
Congress. 

3.  Easements  in  lieu  of  fee  title  may  be 
taken  only  for  lands  that  meet  all  of  the 
following  conditions: 

a.  Lands  lying  above  the  storage  pool. 
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b.  Lands  in  remote  portions  of  the  project 
area. 

c.  Lands  determined  to  be  of  no  substantial 
value  for  protection  or  enhancement  of  fish 
and  wildlife  resources,  or  for  public  outdoor 
recreation. 

d.  It  is  to  the  financial  advantage  of  the 
Government  to  take  easements  in  lieu  of  fee 
title. 

4.  Blocking  out  Blocking  out  will  be 
accomplished  in  accordance  with  sound  real 
estate  practices,  for  example,  on  minor 
sectional  subdivision  lines;  and  normally, 
land  will  not  be  acquired  to  avoid  severance 
damage  if  the  owner  will  waive  such  damage. 

5.  Mineral  rights.  Mineral,  oil  and  gas 
rights  will  not  be  acquired  except  where  the 
development  thereof  would  interfere  with 
project  purposes,  but  mineral  rights  not 
acquired  will  be  subordinated  to  the 
Government’s  right  to  regulate  their 
development  in  a  manner  that  will  not 
interfere  with  the  primary  purposes  of  the 
project,  including  public  access. 

6.  Buildings.  Buildings  for  human 
occupancy  as  well  as  other  structures  which 
would  interfere  with  the  operation  of  the 
project  for  any  project  purpose  will  be 
prohibited  on  reservoir  project  lands. 

This  joint  agreement  will  be  published  in 
the  Federal  Register. 

Approved:  February  16, 1962. 

Stewart  L.  Udall, 

Secretary  of  the  Interior. 

Stephen  Ailes, 

Acting  Secretary  of  the  Army 
February  19, 1962. 

Appendix — Part  A -26 — Broad  Liaison  and 
Coordination 

Exhibit  1 — Agreement  Between  Fish  and 
Wildlife  Service  and  Corps  of  Engineers, 
August  20, 1954,  A-26.1 

This  agreement  is  entered  into  for  the 
purpose  of  promoting  sound  planning  on  fish 
and  wildlife  matters  related  to  river  basin 
projects  of  the  Corps  of  Engineers.  The 
agreement  is  designed  to  cover  the 
application  of  the  Coordination  Act  of  August 
14, 1946  (60  Stat.  1080),  to  these  projects  for 
the  guidance  of  all  personnel  in  the  Corps  of 
Engineers  and  the  Fish  and  Wildlife  Service. 

Recommendations  of  the  Fish  and  Wildlife 
Service 

1.  Recommendations  of  the  Fish  and 
Wildlife  Service  shall  be  as  specific  as  is 
practicable  as  to  purpose,  lands  to  be  utilized 
or  acquired,  costs,  and  results  expected,  and 
insofar  as  feasible  shall  be  presented  to  the 
public  and  to  State  agencies  for  coordination. 
If  necessary,  supplementary  hearings  shall  be 
held  jointly  by  the  Fish  and  Wildlife  Service 
and  by  the  Corps  for  this  purpose.  Costs  of 
carrying  out  the  recommendations  of  the  Fish 
and  Wildlife  Service  shall  be  estimated  by 
the  Corps  except  for  recommendations 
involving  facilities  for  fish  and  wildlife  which 
are  separable  from  other  project  features. 

2.  The  District  Engineer  shall  incorporate  in 
the  body  of  his  signed  report  the  substance  of 
the  report  of  the  Fish  and  Wildlife  Service. 
Findings  of  the  Fish  and  Wildlife  Service 
shall  indicate  both  gains  and  losses  to  fish 


and  wildlife,  including  sport  fishing 
opportunities,  expected  to  result  from  Corps 
of  Engineers'  reservoirs. 

3.  The  District  Engineer  shall  incorporate  in 
the  body  of  his  signed  report  language 
specifically  accepting  each  of  the 
recommendations  in  the  report  of  the  Fish 
and  Wildlife  Service  (including 
recommendations  for  land  acquisition)  * 
which  are  considered  satisfactory  to  him.  If 
any  of  the  Service’s  recommendations  are  not 
acceptable,  the  District  Engineer  shall 
incorporate  in  the  body  of  his  signed  report 
his  reasons  for  considering  them 
unacceptable.  If  any  recommendations  are 
not  specific,  it  is  understood  that  the  District 
Engineer’s  opinion  can  be  given  only 
tentatively,  subject  to  definite  project  studies 
after  authorization.  The  Corps  of  Engineers 
cannot  recommend  substantial  remedial 
measures  for  wildlife  losses,  except  with  an 
estimate  of  cost,  or  with  the  understanding 
that  the  additional  cost  will  be  nominal. 

4.  For  reports  prepared  by  District 
Engineers  prior  to  this  agreement,  but  not 
transmitted  to  the  Congress  by  the  Secretary 
of  the  Army,  the  signed  report  or 
supplemental  report  of  the  Chief  of  Engineers 
shall  deal  with  recommendations  of  the  Fish 
and  Wildlife  Service  in  the  manner  specified 
in  2  and  3  above  for  reports  of  the  District 
Engineer. 

5.  The  report  of  the  Fish  and  Wildlife 
Service  shall  be  incorporated  in  full  in  the 
appendix  of  the  report  of  the  Corps  of 
Engineers. 

Statement  of  Project  Purposes 

6.  Where  the  effects  of  a  project  on  fish  and 
wildlife  resources  are  significant,  the  report 
of  the  Corps  of  Engineers  on  that  project  shall 
include  fish  and  wildlife  conservation  as  one 
of  the  purposes  of  the  project. 
Recommendations  for  fish  and  wildlife 
conservation  shall  be  consistent  with  current 
standards  and  procedures  established  by  the 
Bureau  of  the  Budget  for  including  such 
improvements  in  water  resource  development 
programs. 

General  Plans 

7.  General  plans,  as  specified  in  Section  3 
of  the  Coordination  Act  (60  Stat.  1080)  shall 
be  developed  jointly  by  the  Corps  of 
Engineers,  the  Fish  and  Wildlife  Service,  and 
the  appropriate  State  agency  for  all  project 
lands  and  waters  where  management  for  fish 
and  wildlife  purposes  is  proposed.  The 
parties  hereto  will  endeavor  to  see  that  a 
general  plan  agreement  is  entered  into  by  the 
three  parties  in  all  such  cases,  irrespective  of 
whether  the  lands  and  waters  have  particular 
value  in  carrying  out  the  national  migratory 
bird  management  program. 


*  The  project  authorization  and  genera! 
authorities  available  to  the  Corps  of  Engineers 
including  the  Coordination  Act  (60  Stat.  1080)  allow 
the  submission  of  requests  by  the  Corps  of 
Engineers  to  Congress  for  additional  hinds  for  fish 
and  wildlife  conservation  on  previously  authorized 
projects,  but  do  not  give  statutory  authority  to 
construction  agencies  either  for  (a)  acquisition  of 
additional  land  for  replacement  of  habitat  or  as 
compensation  for  fish  and  wildlife  damage  caused 
by  a  project  or  for  (b)  major  changes  in  project 
scope,  cost  or  purpose,  unless  the  project  document, 
the  authorizing  legislation,  or  other  legislation, 
provide  specific  statutory  authority. 


8.  Standard  procedures  for  development  of 
general  plans  shall  be  developed  jointly  by 
the  Office  of  the  Chief  of  Engineers  and  the 
Fish  and  Wildlife  Service,  and  copies  of  such 
procedures  will  be  made  available  to  all  field 
offices  of  both  agencies.  It  is  agreed  that 
every  endeavor  will  be  made  to  develop  such 
procedures  by  not  later  than  1  December 
1954.  This  plan  shall  be  referred  to  as  the 
General  Plan  for  Fish  and  Wildlife 
Management  to  avoid  confusion  with  other 
types  of  reservoir  plans. 

Leases  of  Project  Lands 

9.  Leases  of  project  lands  by  the  Corps  of 
Engineers  for  agricultural  purposes  shall 
specify  that  these  lands  shall  be  open  to 
public  hunting  and  fishing  in  accordance  with 
applicable  State  and  Federal  laws,  provided 
that  a  lessee  may  request  permission  to  post 
such  lands,  giving  his  reasons  in  detail.  Such 
a  request  will  be  considered  jointly  by  the 
Corps  of  Engineers,  the  Fish  and  Wildlife 
Service  and  the  appropriate  State  fish  and 
game  agency  before  being  acted  upon  by  the 
Corps  of  Engineers. 

Approved:  August  6, 1954, 

John  L.  Farley, 

Director,  Fish  and  Wildlife  Service. 

.  Approved:  August  6, 1954. 

Ralph  A.  Tudor, 

Acting  Secretary  of  the  Interior. 

Approved:  August  12, 1954. 

S.  D.  Sturgis, 

Chief  of  Engineers. 

Approved:  August  20, 1954. 

Robert  T.  Stevens, 

Secretary  of  the  Army. 

Memorandum  of  Understanding 

With  Regard  to  Procedures  for  Cooperation 
Between  the  Atomic  Energy  Commission  and 
the  Department  of  the  Interior  Pertaining  to 
Location  and  Operation  of  Proposed  Nuclear 
Installations  Subject  to  Licensing  and 
Regulation  by  the  Commission 

(1)  Desiring  that  information  and  technical 
capabilities  possessed  by  the  Department 
may  be  put  at  the  disposal  of  the  Commission 
to  assist  it  in  discharging  its  licensing  and 
regulatory  responsibilities  to  protect  health 
and  safety  of  the  public,  the  two  signatory 
Agencies  hereby  agree  to  follow  procedures 
whereby:  in  response  to  Commission 
requests,  information  and  assistance  within 
the  scope  of  the  Department's  special 
capabilities  will  be  made  available  to  the 
Commission's  Director  of  Regulation. 

(2)  As  new  studies,  investigations  of 
consultations  are  desired  by  the 
Comnmission,  in  connection  with  its  licensing 
and  regulatory  functions,  the  Commission’s 
Director  of  Regulation  will  proceed  to  arrange 
for  the  desired  cooperation  by  the 
appropriate  Service,  Bureau,  or  Office 
(henceforth  in  this  Memorandum  the  term 
“Bureau”  is  understood  also  to  apply  to 
Departmental  units  called  “Service”  or 
“Office”)  of  the  Department  in  the  following 
manner. 

(3)  The  Director  of  Regulation  will  advise 
the  Director  of  such  Bureau  of  specific  sites 
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or  areas  for  which  information,  studies,  or 
other  technical  assistance  are  needed.  The 
Director  of  regulation,  in  Coordination  with 
the  Bureau,  will  develop  the  scope  of 
information,  study,  or  survey  desired. 

(4)  Hie  Director  of  Regulaton  will  provide 
to  the  Bureau  all  pertinent  available  reports, 
documents,  and  other  information  relating  to 
such  sites  or  areas.  The  Director  of 
Regulation  will  also  arrange  with  applicants 
or  licensees  for  access  by  authorized 
personnel  of  the  Bureau  to  sites,  excavations, 
drill  samples,  etc.,  as  may  be  necessary  for 
the  work  to  be  performed . 

(5)  Staff  consultation  between  the  staffs  of 
the  Director  of  Regulation  and  of  the  Bureau 
will  be  held  at  suitable  times  and  places  as 
work  proceeds.  From  time  to  time,  the 
Director  of  Regulation  may  request  the 
Bureau  personnel  to  participate  in  informal 
staff  conferences  and  technical  discussions 
with  the  applicant  or  licensee  and  with  the 
Advisory  Committee  on  Reactor  Safeguards. 
Bureau  personnel  may  also  be  asked  to 
present  formal  testimony  at  public  hearings. 

{8}  The  Bureau  will  prepare  such  reports  on 
the  work  under  this  arrangement  as  may  be 
mutually  agreed  upon.  These  may  in  different 
cases  consist  of  preliminary  surveys, 
memoranda,  or  formal  reports  for  public 
release. 

(7)  The  timing  of  public  release  of  material 
prepared  for  publication  by  a  Bureau  in 
accordance  with  this  procedure  will  be 
determined  by  the  Director  of  Regulation 
after  consultation  with  the  Bureau  Director, 
or  his  designated  representative.  Normally 
such  releases  will  by  made  at  the  same  time 
that  the  Commission's  “Hazards  Analysis" 
and  other  consultant  reports  are  distributed 
to  the  press  and  the  public. 

(8)  It  is  understood  that  the  Bureau  will  be 
reimbursed  for  costs  incurred  in  connection 
with  services  preformed  hereunder  in 
accordance  with  existing  or  future 
agreements  between  the  Bureau  and  the 
Commission. 

Dated:  March  27, 1964. 

Approved: 

Gleen  T.  Seaborg, 

Chairman,  Atomic  Energy  Commission. 

Dated:  March  20. 1964. 

Approved: 

Stewart  L  Udall, 

Secretary  of  the  Interior. 

WO-54 — Section  304(j)  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
(Pub.  L.  92-500)  Agreement  of  September  25, 
1973,  Involving  Policy  and  Guidelines  for 
Coordination  Between  Federal  Water 
Programs  and  Section  208  Areawide 
Programs 

Agreement  Between  the  Departments  of 
Interior,  Agriculture,  the  Army,  and  the 
Environmental  Protection  Agency 

Purpose.  Section  304(j)  of  Pub.  L  92-500 
states  that  the  Administrator  of  the 
Environmental  Protection  Agency,  hereinafter 
identified  as  the  Administrator,  shall  enter 
into  agreements  with  the  Secretary  of 
Agriculture,  the  Secretary  of  the  Army  and 
the  Secretary  of  the  Interior  to  provide  for 


maximum  utilization  of  the  appropriate 
programs  authorized  under  other  Federal 
laws  to  be  carried  out  by  such  Secretaries  for 
the  purpose  of  achieving  and  maintaining 
water  quality  through  appropriate 
implementation  of  plans  approved  under 
Section  208  of  this  Act.  It  is  understood  that 
other  agreements  may  be  developed  between 
the  Administrator  and  the  individual 
Secretaries  delineating  areas  of  mutual 
interest  and  specific  agency  responsibilities 
under  this  and  other  statutory  authorities. 

Goal.  The  goal  of  this  Agreement  is  to 
implement  the  intent  of  Congress  as 
expressed  in  Section  304(j). 

Planning  assistance.  In  each  planning  area 
under  Section  206(a)(2)  the  Environmental 
Protection  Agency  will,  as  a  condition  of  the 
grant  proposal  under  Section  208(f)(3),  require 
that  the  (banning  agency  provide  for  the 
creation  of  an  advisory  committee  and  invite 
the  Departments  of  Agriculture,  Army  and 
the  Interior  to  participate  by  designating 
representation.  Each  Department  may  or  may 
not  participate  as  it  deems  appropriate. 
Participation  by  these  Departments  will  serve 
as  a  means  of  providing  for  the  experience 
and  programs  of  the  individual  Departments 
to  be  made  available,  as  resources  permit  to 
assist  the  areawide  planning  agency  in  plan 
development  and  to  assure  that  relevant 
Federal  and  State  agency  programs  and  the 
areawide  plan  are  compatible. 

Implementation  assistance.  The 
Departments  of  Agriculture,  Army  and  the 
Interior  have  various  authorized  programs 
that  can  implement  portions  of  plans 
approved  under  Section  208.  These  programs 
extend  to  both  private  and  Federal  land 
ownership.  These  programs  shall  be  utilized 
to  the  degree  that  resources  may  be  available 
through  the  agency  programs,  or  be  made 
available  supplementally  through  Section 
304(j)  to  achieve  and  maintain  water  quality 
as  provided  for  in  plans  developed  under 
Section  208.  The  Environmental  Protection 
Agency  will  coordinate  with  the  appropriate 
Secretary  or  Secretaries  to  insure  that  their 
individual  programs  supplement  and 
complement  the  implementation  of  approved 
Section  208  plans.  Where  feasible  the 
Secretaries  of  Agriculture,  Army  and  the 
Interior,  or  their  representatives  may  enter 
into  collective  or  individual  agreements  with 
the  waste  treatment  management  agencies 
designated  under  Section  208(c)  to  implement 
provisions  of  the  approved  plan. 

Fund  transfer.  The  Administrator  is 
authorized  to  supplement  from  funds 
available  under  Section  304(j)(3)  any 
otherwise  appropriated  funds  available  to 
Agriculture,  Army  and/or  the  Interior  to  carry 
out  programs  provided  for  in  approved 
Section  208  plans.  The  Administrator  shall 
tmasfer  funds  to  the  Secretaries  for 
individual  program  accelerations  and/or 
modifications.  Program  accelerations  and 
modifications  will  be  conditioned  upon 
implementation  needs  set  forth  in  the 
approved  Section  208  plans.  Arrangements 
for  transfer  of  funds  from  the  Environmental 
Protection  Agency  which  may  be 
appropriated  under  Section  304(j)(2)  will  be 
developed  as  an  amendment  to  this 


Agreement  at  the  time  areawide  plans  are 
available  for  implementation. 

Effective  date.  This  Agreement  will  be 
effective  on  signature  of  the  parties.  Hie 
parties  to  this  Agreement  are  the 
Administrator  of  the  Environmental 
Protection  Agency  and  the  Secretaries  of 
Agriculture,  Army  and  the  Interior. 

Conditions.  Nothing  in  this  Agreement  for 
implementation  of  Section  304(j)  is  to  be 
construed  as  intending  to  limit  the  activities 
of  the  Secretaries  to  only  Section  208 
activities  nor  to  relinquish  any  of  the 
authorities  and  responsibilities  granted  to  the 
Secretaries  in  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972.  Failure  of 
the  Administrator  to  act  under  the  authority 
of  Section  304(j)(2)  will  not  be  construed  as 
affecting,  other  than  by  non-receipt  of 
supplemental  funds,  the  programs  of  the 
Departments  of  Agriculture,  Army,  or  the 
Interior. 

Amendments  of  this  Agreement  will  be 
possible  by  mutual  consent  of  all  parties 
signatory  to  this  document.  Such 
amendments  may  be  initiated  by  any 
signatory  to  the  Agreement. 

Dated:  September  18, 1973. 

Earl  L.  Butz, 

Secretary  of  Agriculture. 

Dated:  September  7, 1973. 

Howard  H.  Callaway, 

Secretary  of  the  Army. 

Dated:  September  25, 1973. 

John  C.  Whitaker, 

Secretary  of  the  Interior  (Acting). 

Dated:  August  30, 1973. 

John  Quarles, 

Administrator,  Environmental  Protection 
Agency  (Acting). 

WO-79 — Memorandum  of  Understanding 
Between  the  Department  of  the  Interior  and 
the  Energy  Research  and  Development 
Administration  Regarding  Establishment  of 
Program  Coordination  and  Implementation 

I.  Background 

The  Department  of  the  Interior  (DOI)  has 
by  law  responsibilities  for  the  conservation 
and  management  of  natural  resources  in  the 
United  States,  including  500  million  acres  of 
Federal  land,  the  Outer  Continental  Shelf 
lands,  Indian  lands,  the  territories,  and  the 
Trust  territories  of  the  Pacific  Islands:  for  the 
research  and  investigation  necessary  to 
understand  and  develop  energy,  minerals, 
and  water  resources  of  the  United  States;  for 
the  health  and  safety  of  persons  engaged  in 
mining  and  extraction;  and  for  the  protection 
of  fish  and  wildlife. 

The  Energy  Research  and  Development 
Administration  (ERDA)  has  by  law 
responsibilities  for  planning  and  developing  a 
vigorous,  environmentally  sound,  national 
program  in  energy  research  and  development, 
in  the  exercise  of  its  responsibilities.  ERDA  is 
directed  to  utilize  the  technical  and 
management  capabilities  of  other  Federal 
agencies. 
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II.  Purpose 

The  purpose  of  this  Memorandum  of 
Understanding  is  to  establish  a  policy  of 
cooperation  between  DOI  and  ERDA,  to 
describe  the  general  conditions  under  which 
cooperative  efforts  will  be  formulated,  and  to 
outline  overall  management  approaches  and 
procedures  that  will  govern  program 
coordination  and  implementation. 

This  Memorandum  of  Understanding  does 
not  apply  to  ERDA  National  Security 
programs,  including  Naval  Reactors  and 
related  activities. 

III.  Policy 

It  is  the  policy  of  the  two  agencies  that  they 
will  work  together  in  mutually  supporting 
ways  in  the  formulation  and  execution  of 
programs  (and  projects)  that  contribute  to  the 
national  effort  for  the  development  and 
utilization  of  energy  resources,  it  is  agreed 
that  this  policy  of  cooperation  will  be 
implemented  in  ways  which  utilize  the 
existing  capabilities  and  facilities  of  each 
agency  to  the  greatest  possible  extent,  either 
in  making  these  resources  available  to  each 
other  or  for  the  joint  planning  and  execution 
of  activities.  Specifically,  the  agencies  will 
coordinate  their  activities  in  the  following 
areas,  where  each  agency  has  closely  related 
responsibilities  and  interests,  and  will  not 
undertake  programs  in  those  areas  without 
prior  notification  of  that  agency. 

1.  Technology,  Research  and  Development, 
and  Basic  Sciences.  ERDA's  responsibilities 
include  the  development  of  technology  for  the 
enhanced  recovery,  conversion,  utilization, 
and  conservation  of  fossil  fuels;  for  increased 
utilization  of  solar  energy;  for  nuclear  fusion; 
for  the  utilization  of  geothermal  energy;  for 
expanding  the  development  and  utilization  of 
nuclear  power  for  reliable  and  efficient 
electric  power  transmission  and  distribution 
systems;  and  for  programs  in  the  areas  of 
basic  science  research  as  well  as 
environmental  and  health  research.  ERDA  is 
also  responsible  for  the  development  of 
technology  necessary  for  optimal  integration 
of  supply  technologies  into  the  energy 
system,  and  the  development  of  technologies 
directed  toward  conserving  energy  resources 
and  improving  end-use  efficiencies. 

DOI’s  scientific  and  technological  programs 
include  resource  and  reserves  assessment 
and  the  delineation  of  areas  and  geologic 
environments  favorable  for  the  occurrence  of 
energy  resources;  improving  mining  and 
drilling  technology,  both  for  economical  and 
efficient  recovery  and  for  mine  health  and 
safety;  metallurgical  research;  development 
of  coal  preparation  technology;  exploration 
R&D;  mined  land  rehabilitation  and 
restoration;  research  on  the  ecological  impact 
of  energy  development  and  on  means  of 
minimizing  environmental  damage;  definition 
of  geological  and  hydrologic  processes  that 
relate  to  the  storage  and  disposal  of 
radioactive  waste;  the  development  of 
criteria  and  knowledge  for  the  safe  siting  of 
nuclear  power  plants;  and  geothermal  and 
pumped-storage  research. 

Both  agencies  have  responsibility  for 
developing  technology  for  the  more  efficient 
utilization  of  electrical  power. 


2.  Federal  Land  Management.  DOI  has 
responsibility  for  the  planning,  management, 
and/or  trusteeship  of  the  Public  Land,  the 
National  Park  System,  the  National  Wildlife 
Refuge  System,  certain  other  reservations 
and  withdrawals  from  public  lands,  the  Outer 
Continental  Shelf,  acquired  lands  and  Indian 
lands,  and  the  Federal  Mineral  Estate. 

ERDA's  programs  for  energy  research, 
development,  and  demonstration  affect  the 
utilization  of  various  Federal  lands  for  which 
the  DOI  is  responsible  through:  (1)  the  use  of 
these  lands  by  ERDA  for  demonstration 
plants  and  other  activities  which  need  to  be 
considered  early  in  the  process  of  preparing 
multiframework  plans  and  (2)  the  impact  that 
ERDA’s  efforts,  to  further  the  development  of 
alternative  forms  of  energy,  will  have  on  DOI 
programs  for  leasing  energy  resources. 

3.  Environmental  Coordination.  Both 
agencies  are  responsible  for  developing 
methods  to  enumerate  the  environmental 
consequences  of  major  energy  developments, 
for  preparing  Environmental  Impact 
Statements  on  major  Federal  actions,  and  for 
proposing  solutions  to  mitigate  undesirable 
environmental  consequences.  Both  agencies 
also  serve  as  major  reviewers  of  EIS 
statements,  particularly  EIS  statements  on 
major  Federal  actions  involving  the 
development  of  energy  resources  and/or 
technologies.  In  addition.  Interior  has 
responsibility  for  commenting  on  the  impact 
of  Federally-assisted  and  Federally-permitted 
water  and  related  land  resource  development 
projects  on  fish  and  wildlife  resources  and 
for  recommending  means  of  minimizing  these 
impacts. 

4.  Energy  Supply  and  Demand.  DOI  has 
broad  responsibility  for  identifying, 
inventorying,  and  assessing  fuels  and  eneigy 
resources  and  reserves  and  estimating  both 
long-  and  short-range  fuel  and  energy 
demands,  supplies,  and  constraints,  and  for 
developing  supply  expansion  programs 
pursuant  to  the  Mineral  Leasing  Acts,  the 
Defense  Production  Act,  and  other 
legislation,  ERDA’s  responsibilities  include 
formulating  energy  supply  and  demand 
assessments,  developing  energy  supply 
strategies  and  plans,  and  pursuing 
technological  developments  to  solve  the 
Nation’s  energy  problems. 

5.  Energy  Conservation.  DOI  has  programs 
for  enhanced  recovery  of  energy  resources, 
more  efficient  utilization,  reduced  energy 
requirements,  and  substitution  of  energy 
minerals.  DOI  also  has  responsibility  for 
electrical  research,  development, 
experimentation,  tests,  and  investigation 
related  to  construction,  operation,  and 
maintenance  of  transmission  systems  and 
facilities.  ERDA's  energy  conservation 
programs  include  research,  development  and 
demonstration  of  more  efficient  use  of  both 
existing  and  new  sources  of  energy  in 
industry,  buildings,  transportation,  and  the 
generation  of  electricity,  together  with  more 
efficient  storage,  transmission,  and 
distribution  of  energy. 

6.  Water  for  Energy.  The  Nation’s  water 
resources  are  becoming  an  increasingly 
important  constraint  in  the  development  of 
alternate  energy  sources.  ERDA  must 
appraise  present  and  future  water  demands 


for  energy  technology  and  help  coordinate 
and  balance  them  with  competing  uses.  DOI 
provides  basic  national  data  on  water  supply 
and  quality  as  well  as  assuming  the  basic 
responsibility  for  developing  water  projects 
for  the  generation  of  hydroelectric  power  and 
to  supply  water  for  agricultural,  industrial, 
and  municipal  uses  in  the  West.  DOI  also  is 
responsible  for  assuring  that  biotic  resources 
including  fish  and  wildlife  receive 
appropriate  consideration  in  all  Federal 
water  resource  development  projects  and 
activities. 

IV.  Policy  Management  and  Review 

A.  Once  each  year,  the  Secretary  of  the 
Interior  and  the  Administrator  of  ERDA  will 
meet  to  review  the  scope  and  progress  of 
activities  covered  by  this  Memorandum  of 
Understanding  and  any  associated 
Interagency  Agreements. 

B.  To  provide  liaison,  policy  guidance,  and 
management  review  of  activities  coming 
within  the  purview  of  this  Memorandum  of 
Understanding,  the  Secretary  of  the  Interior 
and  the  Administrator,  ERDA,  will  each  name 
his  respective  cochairman  of  an  Interior- 
ERDA  Steering  Group.  Other  members  of  the 
Steering  Group  will  be  chosen  by  the 
cochairmen  and  will  normally  be  Assistant 
Secretaries  (Assistant  Administrators/ 

Bureau  Heads/or  Division  Chiefs).  The 
Steering  Group  will  meet  as  necessary,  but  at 
least  quarterly  with  the  cochairmen  present. 

C.  The  cochairmen  of  the  Steering  Group 
will  name  working  committees  and  make 
assignments  to  them,  including  the  study  and 
recommendations  of  the  respective  roles  and 
responsibilities  of  each  agency  in  specific 
areas  of  work.  The  recommendation  of  these 
working  committees  will  be  subject  to 
approval  of  the  cochairmen  of  the  Steering 
Group. 

D.  Each  year  before  finalizing  and  prior  to 
submission  of  the  agency  budgets  to  OMB, 
both  DOI  and  ERDA  will  review  each  others' 
budget  and  submit  comments  or 
recommendations  for  modifications  based  on 
the  related  programs  of  the  two  agencies.  The 
Steering  Group  will  establish  procedures  for 
this  budget  coordination. 

E.  DOI  and  ERDA  will  coordinate  their 
activities  related  to  State  interests  in  energy 
development  in  such  areas  as  notifying 
Governors  of  current  and  future  programs, 
answering  State  inquiries,  and  requesting 
State  assistance  and  cooperation  in  energy 
planning  and  implementation.  The  Steering 
Group  will  establish  procedures  for  such 
coordination. 

V.  Communications  and  Documentation 

A.  None  of  the  provisions  of  this 
Memorandum  of  Understanding  are  intended 
to  preclude,  inhibit,  or  substitute  for  regular 
and  direct  communications  between  DOI  and 
ERDA  program  officials  involved  in  managing' 
cooperative  or  related  work  activities. 

B.  Under  the  cognizance  of  the  cochairmen 
of  the  Steering  Group,  DOI  and  ERDA 
program  officials  are  encouraged  to  develop 
Interagency  Agreements  to  govern  the 
initiating  and  implementing  of  large  or  major 
programs  to  be  carried  out  under  this 
Memorandum  of  Understanding.  These 
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Agreements  will  provide  operational  and 
management  guidelines  and  specify  the 
reporting  requirements. 

C.  In  other  cases,  program  plans  with 
appropriate  detail  will  serve  as  program 
documentation  and  will  set  forth  the  specific 
arrangements  under  which  implementation 
will  take  place.  Such  plans  will  set  forth 
necessary  arrangements  and  procedures  for 
handling  various  levels  of  decisions.  Such 
management  arrangements  will  clearly  set 
forth  the  decision  and  delegation  levels 
considered  appropriate  for  each  cooperative 
program  and  will  clearly  describe  the 
management  and  reporting  coordination 
processes  between  DOI  and  ERDA. 

VI.  General  Guidelines 

Under  the  cognizance  of  the  Steering  Group 
the  current  programs  in  the  areas  outlined  in 
Section  III  will  be  jointly  reviewed  on  the 
basis  of  priorities  identified  by  the  Steering 
Group.  The  review  will  include  program 
definition  and  objectives,  responsibilities, 
and  support  arrangements.  Where  necessary, 
the  Steering  Group  may  request  that  the 
agencies  modify  existing  plans  and 
operations  to  effect  better  coordination  and 
cooperation.  For  the  areas  outlined  in  Section 
III,  the  Steering  Group  will  review  new  or 
proposed  programs  to  determine  where  joint 
planning  is  necessary.  For  these  programs, 
the  Steering  Group,  on  behalf  of  the  agencies, 
will: 

1.  Establish  the  scope,  objectives,  and 
relative  priority  of  new  programs. 

2.  Determine  the  contribution  each  agency 
can  make  to  the  successful  completion  of 
each  such  program  and  will  specify  the 
necessary  support. 

3.  Establish  the  lead  agency  for  each 
program.  This  determination  will  be  based  on 
factors  including  the  origin  and  history  of  the 
statutory  authority  and  funding,  and  the  skills 
and  experience  needed.  Duplication  and 
overlap  will  be  avoided.  It  is  recognized  that 
lead  agency  responsibility  may  shift  as  a 
program  develops.’ 

VII.  Program  Funding 

The  details  of  the  levels  of  funding  to  be 
provided  by  the  agencies  with  respect  to 
approved  programs  will  be  set  forth  in 
specific  Interagency  Agreements.  Following 
such  agreements,  DOI  and  ERDA  will  provide 
mutual  support  in  budget  justification  and 
hearings  before  OMB  and  Congress  with 
respect  to  programs  on  which  the  agencies 
have  reached  agreement. 

VIII.  Procurement  Policy 

Program  activities  undertaken  by  DOI  for 
ERDA  or  vice  versa  under  the  provisions  of 
this  Memorandum  of  Understanding  may 
involve  contractual  arrangements  with  non¬ 
government  entities,  organizations,  or 
institutions.  When  such  arrangements  are 
necessary,  they  shall  be  conducted  in  a 
manner  consistent  with  the  policy, 
regulations,  and  procedures  of  the  contracting 
agency. 

IX.  Public  Information  Coordination 

Timely  release  of  information  to  the  public 

regarding  program  jointly  implemented  under 
this  Memorandum  of  Understanding  will  be 


by  mutual  agreement  of  the  cochairman  of 
the  Steering  Group  or  their  designees. 

X.  Amendment  and  Termination 

A.  This  Memorandum  of  Understanding 
may  be  modified  or  amended,  by  written 
agreement  between  DOI  and  ERDA. 

B.  This  Memorandum  of  Understanding 

may  be  terminated  by  written  notification  of 
either  party.  i 

XI.  Effective  Date 

This  Memorandum  of  Understanding  is 
effective  when  signed  by  both  agencies. 

Dated:  September  15, 1976. 

Thomas  S.  Kleppe, 

Secretary. 

Dated:  September  15, 1976. 

Robert  C.  Seamans,  Jr., 

Administrator. 

Memorandum  of  Understanding  Between 
Bureau  of  Land  Management  and  the  Fish 
and  Wildlife  Service,  Interagency  Committee 
for  Program  Coordination  for  the 
Establishment  of  the  Joint  BLM/FWS 
Subcommittee  on  Program  and  Budget 
Development 

A.  The  Fish  and  Wildlife  Service  and  the 
Bureau  of  Land  Management  have  several 
programs  of  mutual  interest  for  which 
coordination  of  program  development  and 
budget  preparation  is  important.  Adequate 
coordination  requires  fully  coordinated  BLM- 
FWS  Program  and  Budget  proposals  to  the 
Department  of  the  Interior,  Office  of 
Management  and  Budget,  and  Congress.  To 
help  accomplish  this  coordination,  there  is 
established  the  Joint  BLM-FWS 
Subcommittee  on  Program  and  Budget 
Coordination  as  a  standing  subcommittee  of 
the  BLM-FWS  Interagency  Committee  for 
Program  Coordination.  The  responsibilities  of 
the  subcommittee  are  to: 

1.  Identify  programs  within  the  missions 
and  competence  of  the  two  agencies  which 
should  be  planned  and/or  undertaken  jointly. 

2.  Insure  that  the  planning  and  budgeting 
for  these  programs  are  fully  coordinated. 

This  Committee's  role  is  oriented  toward 
budgetary  matters,  e.g.,  program  budget 
preparation,  budget  justifications  and 
formulation  of  Annual  Work  Plans.  Its 
involvement  with  program  development  is 
from  a  program  budget  viewpoint. 

B.  The  following  general  program  areas  will 
be  subject  to  periodic  subcommittee  review 
and  coordination.  A  more  detailed  listing  of 
specific  programs  and  a  fuller  identification 
of  general  program  areas  will  be  prepared 
and  updated  as  needed  by  the  subcommittee. 

1.  Energy  and  Minerals  Management. — 
Included  are  onshore  and  offshore  leasing 
management  programs  for  both  energy  and 
non-energy  minerals.  Of  particular  interest  is 
the  number  and  location  (where  identified)  or 
proposed  leases  and  the  necessary 
environmental  studies  and  their  timing  which 
must  precede  such  leases.  Other  areas  where 
mutual  knowledge  is  beneficial  include 
research  and  development  efforts, 
environmental  protection  requirements  and 
lease  management  functions. 


2.  Land  and  Realty  Management. — 
Included  in  this  category  are  pipeline  and 
utility  corridors,  responses  to  private  energy 
initiatives,  and  preparation  and  review  of 
environmental  impact  analyses  and 
statements  required  by  right-of-way  and 
other  land  use  requests  on  the  part  of 
industry. 

3.  Wildlife  Management. — Significant 
changes  in  livestock  grazing  patterns,  and 
changes  in  animal  damage  control  techniques 
or  emphasis  are  areas  of  mutual  interest,  as 
are  the  implementation  plans  for  the  Sikes 
Act  and  any  changes  in  program  or  resources 
associated  with  jointly  managed  lands. 

4.  Endangered  Species. — Included  are 
specific  management  needs  and  programs  for 
high  priority  species. 

5.  Planning  for  Multiple  Use 
Management. — Included  are  programs  for  the 
development,  update  or  revision  of  formal 
planning  systems  which  guide  and  direct  land 
and  natural  resource  allocation  decisions. 

C.  Coordination  by  this  subcommittee  will 
be  a  continuous  process  ranging  from  the 
inception  of  programs  through  the 
development  of  annual  budgets  to  the 
execution  of  programs  via  annual  work  plans. 
Critical  periods  within  these  three 
coordination  phases  and  the  information  to 
be  developed  and/or  exchanged  are 
identified  on  the  attached  exhibits. 

D.  The  subcommittee  on  Program  and 
Budget  coordination  will  be  chaired  jointly  by 
the  Chief,  Division  of  Budget  and  Program 
Development,  BLM  and  the  Assistant 
Director,  Planning  and  Budget,  FWS.  There 
will  be  equal  membership  from  both  agencies 
drawn  as  required  from  the  program  divisions 
of  the  two  agencies.  The  subcommittee  may 
appoint  joint  working  groups  to  study  and 
report  on  assigned  topics. 

Dated:  October  30, 1975. 

George  L.  Turcott, 

Cochairman,  Associate  Director,  BLM. 

Dated:  October  30, 1975. 

F.  Victor  Schmidt, 

Cochairman,  Assistant  to  the  Director,  FWS. 

Memorandum  of  Understanding  Between 
Bureau  of  Land  Management  and  Fish  and 
Wildlife  Service  on  Establishment  of  the  Joint 
BLM/FWS  Subcommittee  on  Energy  and 
Mineral  Development 

Sec.  1  Purpose.  In  order  to  improve  and 
formalize  coordination  in  the  planning  and 
operating  functions  of  the  minerals  program 
of  the  Bureau  of  Land  Management  (BLM) 
and  the  programs  of  the  Fish  and  Wildlife 
Service  (FWS)  there  is  hereby  established  the 
Joint  BLM/FWS  Subcommittee  on  Energy  and 
Minerals  Development. 

Sec.  2  Scope.  The  following  general 
program  areas  will  be  subject  to  periodic 
subcommittee  review  and  coordination. 

These  program  areas  include  both  onshore 
and  offshore  minerals  management  programs 
for  both  energy  and  non-energy  minerals.  A 
more  detailed  listing  of  speciic  programs  and 
a  fuller  identification  of  the  general  program 
areas  will  be  prepared  and  updated  as 
needed  by  the  subcommittee. 


Federal  Register  /  Vol.  44,  No.  98  /  Friday,  May  18,  1979  /  Proposed  Rules 


29339 


A.  Environmental  Research  and 
Monitoring. — Includes  baseline,  monitoring 
and  special  studies. 

B.  Environmental  Date  Collection. — 
Includes  reviews  or  compilations  of  existing 
data. 

C.  EIS  Review  and  Coordination. — Includes 
both  informal  and  formal  reviews. 

D.  Mineral  Operations  Activities. — 
Includes  all  phases  of  program  operations  by 
both  agencies  that  may  affect  each  other. 

Sec.  3  Organization.  The  Subcommittee  on 
Energy  and  Minerals  Development  will  be 
chaired  jointly  by  the  Assistant  Director, 
Minerals  Management,  Bureau  of  Land 
Management  and  the  Associate  Director, 
Environment  and  Research,  Fish  and  Wildlife 
Service.  There  will  be  equal  membership 
from  both  agencies  drawn  as  required  from 
the  appropriate  staffs  of  the  two  agencies. 

The  subcommittee  may  appoint  joint  working 
groups  to  study  and  report  on  assigned 
topics. 

Sec.  4  Meetings.  Coordination  by  this 
subcommittee  will  be  a  continuous  process 
with  meetings  called  as  necessary  by  either 
subcommittee  cochairman. 

Dated:  October  6, 1975. 

George  L  Turcott, 

Cochairman,  Associate  Director,  BLM. 

Dated:  October  6, 1975. 

F.  V.  Schmidt, 

Cochairman,  Deputy  Director,  FWS. 

Memorandum  of  Understanding  Between 
Director,  Bureau  of  Land  Management  and 
Director,  Fish  and  Wildlife  Service  Relating  to 
Interagency  Committee  for  Program 
Coordination 

Inasmuch  as  the  Bureau  of  Land 
Management  (BLM)  and  the  Fish  and  Wildlife 
Service  (FWS)  have  responsibilities  for 
programs  of  important  significance  to  wildlife 
and  their  habitat,  it  is  the  national  interest 
that  such  programs  be  closely  coordinated 
and  mutually  supportive.  To  this  end,  there  is 
hereby  established  a  BLM-FWS  Interagency 
Committee  for  Program  Coordination  with  the 
following  responsibilities: 

1.  To  coordinate  related  programs  within 
the  full  range  of  interface  between  the  two 
agencies. 

2.  To  arrange  for  cooperation,  support,  and 
standards  in  the  operational  conduct  of 
programs  relating  to  wildlife. 

3.  To  provide  for  exchange  of  data, 
information,  findings,  and  services  of  mutual 
concern. 

4.  To  coordinate  budget  and  program 
execution  activities. 

The  Committee  will  have  the  authority  to 
make  decisions  within  its  areas  of 
responsibility  where  the  Cochairmen  of  both 
agencies  agree.  Disagreements,  if  any,  will  be 
resolved  by  the  Directors  of  the  two  agencies. 

The  Committee  will  have  the  authority  to 
establish  and  change  working  groups  to 
report  to  its  on  specific  proposals  or  problem 
areas,  as  required. 

The  Committee  will  be  jointly  chaired  by 
the  Associate  Director,  BLM,  and  the  Deputy 
Director.  FWS.  There  will  be  equal 
membership  from  both  agencies,  preferably 
with  officials  at  the  policy  level  concerned 


with  the  activities  involved.  It  will  meet  at 
least  once  every  two  months  at  the  call  of  the 
Cochairman. 

Dated:  December  3, 1974 
Curt  Berklund, 

Director,  Bureau  of  Land  Management. 

Dated:  January  23, 1975. 

Lynn  A.  Greenwalt, 

Director,  U.S.  Fish  and  Wildlife  Service. 

Memorandum  of  Understanding  (MOU) 
Between  the  Bureau  of  Land  Management 
(BLM)  and  the  Fish  and  Wildlife  Service 
(FWS)  on  Coal 

/.  Purpose 

The  purpose  of  this  agreement  is  for  BLM 
and  FWS  to  assure  the  effective 
consideration  of  fish  and  wildlife  resources  in 
coal  related  activities  on  public  lands  in  a 
manner  that  recognizes  existing  cooperative 
relationships  with  the  States.  It  is  also  to 
promote  harmonious  working  relationships 
and  program  efficiency  in  the  public  interest. 

A.  Responsibilities. — The  key  to  achieving 
the  purpose  of  this  agreement  is  clear 
definition  of  BLM  and  FWS  roles  and 
responsibilities  within  respective  statutory 
authorities.  Broad  responsibilities  are  defined 
below.  Specific  responsibilities  and 
relationships  are  set  forth  in  section  U  of  this 
agreement. 

1.  The  BLM  has  the  statutory  responsibility 
for  inventory,  planning,  and  multiple-use 
management  of  the  public  lands  and  public 
land  resources,  including  coal  and  fish  and 
wildlife.  In  connection  with  this 
responsibility,  BLM  must  have  the  capability 
to  efficiently  inventory,  manage  and  protect 
fish  and  wildlife  habitat. 

2.  FWS  has  statutory  responsibilities  for 
protection  of  migratory  birds,  including 
eagles,  and  threatened  or  endangered  species 
and  their  habitats.  The  Fish  and  Wildlife 
Coordination  Act  responsibilities  of  FWS 
extend  to  some  water  development  projects 
on  public  lands. 

3.  FWS  and  BLM  have  general 
responsibilities  to  conduct  research  and  to 
compile  information  on  the  status  of  the  fish, 
wildlife  and  plant  resources  and  those  factors 
affecting  them  in  their  respective  area  of 
responsibility.  These  general  assessments  for 
wildlife  and  vegetative  conditions  and  trends 
extend  to  concerns  within  major  coal  regions. 

4.  Both  Agencies  have  wildlife  advocacy 
roles  within  their  statutory  authorities  or 
other  assigned  functions. 

B.  General  Principles. — 1.  The  cooperative 
relationship  between  the  two  Agencies  is 
built  upon  the  concept  that  field  level  input 
into  the  BLM  land  use  planning  system  will 
achieve  the  basic  objectives  of  each  Agency, 
and  the  Department  of  the  Interior  (DOI).  Tlie 
BLM  has  a  statutory  responsibility  to  see  that 
fish  and  wildlife  resources  are  effectively 
considered  in  all  stages  of  its  land 
management  programs  and  activities. 
Procedures  consistent  with  this  MOU  will  be 
established  by  BLM  State  Directors  and  FWS 
Regional  Directors  to  provide  for  regular 
exchange  of  information  and  advice  as  early 
as  feasible  in  the  BLM  planning  process.  FWS 
input  will  reflect  BLM’s  responsibility  of  the 


need  to  balance  wildlife  interests  with  other 
concerns  in  coal  development  and  multiple-  - 
purpose  land  management.  In  those  cases 
where  there  are  disagreements,  such 
disagreements  should  be  expressed  through 
the  chain  of  command  of  the  two  Agencies 
beginning  at  the  lowest  appropriate  field 
level. 

2.  BLM  has  responsibility  for  assuring  the 
collection,  inventory,  and  susbsequent 
analysis  of  fish,  wildlife  and  vegetative  data 
on  the  public  lands.  FWS  also  has 
responsibilities  for  collection  and  analysis  of 
data  to  meet  its  requirements.  FWS  concerns 
in  this  area  relate  to  the  adequacy  of  the  data 
and  analysis  as  these  relate  to 
responsibilities  of  FWS  relative  to 
endangered  species,  migratory  birds,  and 
other  species.  FWS  is  also  concerned  with 
the  general  adequacy  of  data  and  analysis  for 
management  and  protection  of  wildlife, 
wildlife  habitat,  and  threatened  and 
endangered  plant  species  on  a  national  and 
regional  basis.  These  responsibilities  and 
concerns  can  best  be  met  by  FWS 
participation  in  appropriate  components  of 
the  planning  system  as  identified  in 
subsequent  sections  of  this  MOU.  Both 
Agencies  will  coordinate  inventory  system 
development  and  applicable  data  gathering 
activities  to  foster  a  common  and  compatible 
resource  data  base,  to  share  information,  and 
to  minimize  conflicts  and  disagreements 
concerning  adequacy  of  wildlife  data  related 
to  coal  development  decisions  from  the 
outset.  BLM  will  seek  FWS  participation  in 
the  actual  conduct  of  data  collection 
activities  to  meet  its  requirements  where 
such  participation  is  mutually  advantageous. 
In  turn,  FWS  will  seek  BLM  participation  in 
data  collection  and  analysis  to  meet  its 
requirements  where  it  is  appropriate. 

3.  The  BLM  State  Offices  and  the  FWS 
Regional  Offices  or  their  delegated  Offices 
will  be  the  primary  Offices  through  which 
field  coordination  will  take  place.  Each  is 
responsible  for  ensuring  that  appropriate 
Offices  of  their  organization  are  involved 
whenever  appropriate.  On  matters  pertaining 
to  coal  related  field  studies  or  investigations, 
the  FWS  Regional  Director  or  the  BLM  State 
Director  will  determine  which  items  of 
mutual  interest  are  administered  by  their 
respective  Office  and  which  items  should  be 
referred  to  other  field  organizational  units 
(i.e.,  BLM  Denver  Service  Center,  FWS 
Research  Centers  and  National  Teams).  Upon 
referral,  the  Directors  or  Leaders  of  the  field 
unit  will  be  the  coordination  focal  point  for 
that  activity  or  activities  within  the 
respective  Bureaus.  Additionally,  the 
Directors  or  Leaders  of  these  field  units  will 
apprise  FWS  Regional  Directors  and  BLM 
State  Directors  of  planned  or  ongoing  coal 
related  studies,  projects,  and  activities. 
Frequent  informal  consultation  on  matters  of 
mutual  concern  is  to  be  encouraged  at  all 
levels. 

4.  BLM  State  Directors  and  FWS  Regional 
Directors  will  keep  each  other  appraised  of 
actions  planned  or  taken  with  State  wildlife 
agencies  on  wildlife  matters  of  concern  in 
coal  areas.  Whenever  coal-related  research 
actions  and  nonoperational  studies  are 
proposed  with  State  wildlife  agencies  by  field 
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units  within  BLM  and  FWS  that  are  not 
administered  by  the  FWS  Regional  Director 
or  BLM  State  Director,  it  shall  be  the 
responsibility  of  the  Director  or  Leader  of 
that  field  unit  to  keep  both  the  Regional  and 
State  Director  informed.  BLM  will  ensure 
State  wildlife  agency  involvement  in  the  coal 
programs.  Officials  of  both  Agencies  will  also 
keep  each  other  informed  of  their  respective 
activities  relating  to  coal  resources  on  public 
lands. 

5.  FWS  will  otherwise  assist  BLM  in  a 
manner  consistent  with  the  MOU,  through 
cooperative  procedures  mutually  agreed  by 
BLM  State  Directors  and  FWS  Regional 
Directors,  or  as  appropriate,  Directors  or 
Leaders  of  other  BLM  or  FWS  field  units. 
Some  examples  include  participation  in 
certain  field  projects,  providing  highly 
specialized  expertise,  developing 
methodologies  for  data  collection  and 
interpretation  and  assessing  major  impacts 
on  wildlife  for  preventing  or  mitigating 
damage  to  important  habitats,  and 
conducting  and  sharing  research  findings  to 
support  BLM  identified  needs. 

C.  General  Coordination. — 1.  Meetings. 
There  shall  be  annual  coordination  meetings 
between  State  and  District  BLM  Offices  and 
appropriate  FWS  Regional  and  Area  Offices, 
and  such  other  Offices  as  deemed 
appropriate,  timed  to  coincide  with  the 
budget  cycle,  to  discuss  programs  and  plans 
relative  to  coal  and  other  items  of  mutual 
concern  to  both  Agencies.  WO  level  meetings 
shall  be  held  by  the  BLM/FWS  Coordinating 
Committee. 

2.  Written  Communication.  When  FWS 
advice/recommendations  are  solicited  on 
subjects  related  to  this  agreement,  the  FWS 
will  be  afforded  30  days  unless  specified 
otherwise  in  which  to  make  its  views  known 
to  BLM  to  the  extent  time  deadlines  imposed 
on  BLM  permit.  If  no  response  is  received 
within  the  30  days  or  other  specified  time 
period,  BLM  will  assume  that  FWS  either 
concurs  or  has  no  comments  to  offer. 

3.  Supplemental  Agreements.  BLM  and 
FWS  field  organizations  or  other  appropriate 
organizational  units  may  enter  into 
supplemental  agreements  where  needed  to 
specify  interrelationships  in  detail  or  for 
specific  project  type  activities.  Such 
agreements  must  be  within  the  policy 
parameters  of  this  agreement.  Both  BLM  State 
Directors  and  FWS  Regional  Directors  will 
make  every  effort  to  ensure  coordination  is 
achieved  at  their  lowest  appropriate  field 
units.  Where  mutually  agreeable,  BLM  State 
Directors  and  FWS  Regional  Directors  will 
delegate  coordination  functions  to  their  field 
units. 

II.  Functional  Coordination 

This  section  outlines  Agency 
responsibilities  and  working  relationships  by 
functional  area. 

A.  Preleasing. — 1.  Subject:  Resource 
Inventories — 

a.  Description:  Inventories  must  be 
conducted  to  determine  the  nature  and  extent 
of  living  and  nonliving  resources:  to  provide  a 


basis  for  land  use  planning  and 
decisionmaking;  and  to  identify  the  nature, 
extent,  and  condition  of  all  resources  located 
in  planning  areas  with  potential  for  coal 
development. 

b.  Responsibilities:  The  Federal  land  Policy 
and  Management  Act  (FLPMA)  directs  BLM 
to  maintain  respurce  inventories  on  a 
continuing  basis.  FWS  has  legislative 
responsibilities  to  conduct  nationwide 
inventories  related  to  migratory  birds, 
wetlands,  and  threatened  and  endangered 
species.  Both  Agencies  may  also  be  assigned 
responsibilities  for  inventory  via  Presidential 
or  Departmental  direction.  BLM  has 
responsibility  for  inventory  work  relative  to 
data  necessary  for  public  land  management. 
This  includes  inventory  and  planning 
responsibilities  for  threatened  and 
endangered  species  on  public  lands  in  coal 
areas  pursuant  to  regulations  regarding 
Section  7  of  the  Endangered  Species  Act 
(ESA).  FWS  will  provide  support  in  terms  of 


cooperative  development  of  new 
methodology  and  inventory  techniques  and 
supply  applicable  data  to  BLM.  FWS 
Regional  Directors  and  BLM  State  Directors 
will  take  steps  to  ensure  that  appropriate 
organizational  units,  e.g.,  FWS  Area  Offices 
and  BLM  District  Offices  will  periodically 
coordinate  their  activities  and  capabilities. 
Joint  efforts  in  this  regard  will  be  guided  by 
the  Interagency  Agreement  Relative  to 
Classification  and  Inventory  of  Natural 
Resources,  effective  June  6, 1978.  In 
accordance  with  that  agreement,  both 
Agencies  will  work  in  partnership  to  ensure 
that  needed  data  are  obtained  in  a  cost 
effective  and  expedient  manner. 

The  BLM's  planning  system  contains 
several  inventory  steps  applicable  to  coal 
activities.  These  steps,  including  their  overall 
purposes,  are  outlined  together  with  the 
nature  of  specific  FWS  inputs  at  the  field  or 
BLM  planning  unit  levels: 


Step  BLM  responsibility  FWS  input(s) 


1.  Preplanning  Analysis . . .  Determine  wildlife  resource  data  needs;  de-  Help  identify  general  wildlife  situations  in  coal 

vetop  planning/inventory  schedule  for  areas,  and  recommend  data  elements 

wildlife  resources;  estimate  financial  re-  needed  to  address  wildlife  issues 

quirements. 


2.  Unit  Resource  Analysis  (URA) ...  Identification  of  existing  wildlife  resource  Held  identify  knows  significant  wildlife  habi- 
conditions  and  potentials  on  planning  tats  (existing  and  potential)  and  provide 
areas  basis  other  assistance,  technical  support,  and 

advice. 


2.  Subject:  Land  Use  Planning. 

a.  Description:  Land  use  plans  must 
be  developed  as  a  requisite  for 
management  and  decisionmaking 
regarding  allocation  and  use  of 
resources  location  on  public  lands,  in 
accordance  with  planning  mandates  in 
the  FLPMA,  the  Federal  Coal  Leasing 
Amendment  Act  of  1975,  and  the 
Secretary’s  decision  of  October  22, 1977, 
which  calls  for  plans  prior  to 
identification  of  lq,ase  tracts.  In  BLM, 
such  plans  are  called  management 
framework  plans  (MFP’s), 

b.  Responsibility:  The  FLPMA  directs 
development,  with  public  involvement, 
of  BLM  land  use  plans  which  provide, 
by  tracts  or  areas,  for  the  use  of  the 
public  lands.  Such  plans  must  address: 
multiple-use  and  sustained-yield,  areas 
of  critical  environmental  concern 
(ACEC),  interdisciplinary  concerns, 
present  and  potential  uses  for  wildlife 
and  other  resources,  and  certain  other 
requirements.  To  the  extent  consistent 
with  law,  these  plans  must  be 
coordinated  with  land  use  inventory  and 
management  programs  of  other  Federal 
Agencies  and  State  and  local 
governments.  Therefore,  FWS  will 
provide  comment  on  URA’s/MFP’s  in 
potential  coal  production  areas  by 
participating  in  a  consultative  manner  to 
minimize  conflicts  and  disagreements. 
Such  comments  will  be  considered  and 


incorporated,  as  deemed  appropriate, 
into  decisionmaking  by  BLM  District 
Managers,  as  well  as  comments  from 
other  Federal  and  State  agencies  and 
private  organizations. 

3.  Subject:  Identification  of  Areas  to  be 
Excluded  From  Leasing  and  Lands  Unsuitable 
for  Mining — 

a.  Description:  Certain  areas  that  may  be 
excluded  from  leasing  or  identified  as 
unsuitable  for  mining  because  of:  (1)  statutes 
or  (2)  policy  determinations  such  as  for  high 
socioeconomic  or  ecological  values 
associated  with  wildlife,  archaeology, 
cultural  and  other  resources,  and  (3)  for 
reasons  of  public  health  and  safety. 

b.  Responsibility:  The  FLPMA  directs  that 
critical  environmental  areas  be  identified  . 
during  BLM  land  use  planning.  The  Federal 
Coal  Leasing  Amendments  Act  requires 
planning  prior  to  coal  leasing.  Also,  the 
interagency  agreement  between  BLM, 
Geological  Survey  (GS),  and  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM),  approved  July  1978, 
delineates  Agency  responsibilities  for 
identification  of  “areas  unsuitable  for 
mining"  as  directed  by  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA).  In 
accordance  with  these  authorities  and 
relationships,  BLM  must  decide  which  areas 
of  public  lands  are  areas  which  are  of 
environmental  concern  and,  thus,  which  may 
be  unsuitable  for  mining  or  excluded  from 
leasing. 

The  Department  is  providing  BLM  with 
criteria  relative  to  land  suitability  for  leasing. 
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Such  criteria  will  serve  as  a  basis  for 
unsuitability  designations  or  excluding  lands 
from  leasing.  Within  the  parameters  of 
Departmental  criteria,  FWS  may  provide  to 
BLM  information  which  it  feels  should  be 
considered  in  making  these  designations 
during  the  land  use  planning  process. 

4.  Subject:  Tract  Selection — 

a.  Description:  This  involves  identification 

and  selection  of  specific  tracts  for  short  and 
long  term  leasing,  preference  right  leasing, 
and  land  use  decisions  by  BLM  District 
Managers.  Selection  of  such  tracts  will  be 
after  decisions  are  reached  on  areas 
unsuitable  for  mining,  or  excluded  from 
leasing.  i 

b.  Responsibilities:  BLM  is  responsible  for 

selection  of  tracts  suitable  for  leasing  after 
decisions  are  made  as  to  "areas  unsuitable 
for  mining."  Using  information  available 
through  the  land  use  planning  process  and 
from  specific  recommendations  from  FWS, 
States,  and  others,  tracts  will  be  selected 
then  ranked  for  priority  of  leasing.  Thus, 
through  participation  in  the  planning  and 
tract  selection  process,  FWS  will  have 
opportunity  to  provide  information  and 
opinions  in  the  tract  decision  process.  k 

5.  Subject:  Lease  Stipulations,  Terms,  and 
Conditions — 

a.  Description:  This  involves  preparing 
special  stipulations  and  terms  regarding 
environmental  performance  standards  and 
other  protective  provisions  in  coal  related 
leases. 

b.  Responsibility:  The  FLPMA  directs  that 
all  actions  necessary  be  taken  to  prevent 
unnecessary  or  undue  degradation  of  the 
public  lands.  BLM  is  the  official 
representative  of  the  Secretary  in  dealing 
with  lease  applicants  and,  as  such,  is 
responsible  for  placing  protective  provisions 
and  stipulations  on  coal  leases. 

Such  stipulations  and  provisions  are 
developed  based  upon  decisions  flowing  from 
the  MFP,  upon  findings  in  environmental 
impact  analysis,  and  the  technical 
examination. 

BLM  is  responsible  for  incorporating 
stipulations  and  conditions  into  leases  after 
consideration  of  all  recommendations, 
including  those  from  FWS.  FWS 
recommendations  or  suggested  modifications 
will  be  solicited  for  appropriate  analysis  in 
coal  lease  stipulations. 

0.  Subject:  Environmental  Analysis — 

a.  Description:  This  involves  preparation  of 
regional  or,  when  warranted,  site  specific 
prelease  environmental  analysis  report  (EAR) 
or  environmental  statements  (ES)  concerning 
lease  tract  selections.  • 

b.  Responsibilities:  Sec.  102(2)(c)  of  the 
National  Environmental  Policy  Act  (NEPA) 
requires  agencies  taking  major  Federal 
actions  significantly  affecting  the  quality  of 
the  human  environment  to  prepare  ES’s  on 
those  actions.  Extraction  or  mining  of  coal 
and  related  activities,  such  as  issuance  of 
rights-of-way  and  water  developments  to 
support  such  industrial  activities  are  also 
among  the  actions  to  be  considered.  Present 
"lead  agency”  responsibilities  for  preparation 
of  such  analyses  rest  with  BLM  except  in 
special  exceptions  where  another  agency 
may  be  designated  as  lead  agency.  These 


responsibilities  must  be  carried  out  in 
consultation  with  all  appropriate  agencies 
and  organizations,  including  the  FWS.  The 
following  procedures  are  hereby  established 
to  ensure  close  working  relationships 
between  the  two  Agencies  in  this  regard: 

(1)  BLM  will  keep  FWS  appraised  of 
current  and  projected  ES  schedules  via  the 
regularly  scheduled  meetings  of  the  FWS- 
BLM  Coordinating  Committee  and  other 
means,  as  appropriate.  y 

(2)  BLM  will  request  FWS  data  and  other 
inputs  into  the  applicable  ES’s  at  the  earliest 
possible  date.  Where  FWS  has  special 
expertise  or  unique  talent  needed  for  the  ES, 
such  will  be  made  available  to  the  BLM  ES 
team  under  terms  and  conditions  mutually 
agreeable  to  the  concerned  FWS  Regional 
Director  and  BLM  State  Director.  This  may 
include  detail  of  FWS  personnel  to  assist  in 
ES  preparation. 

(3)  FWS  and  BLM  budget  requests  for  ES’s 
and  associated  work  will  be  coordinated  to 
reflect  their  respective  responsibilities  in  the 
most  cost-effective  approach  and  to  foster 
clear  communications  between  the  two 
Agencies.  The  FWS-BLM  Coordinating 
Committee  will  be  the  principal  vehicle  for 
ensuring  such  coordination  at  the 
Washington  Office  (WO)  level.  Coordination 
at  the  field  level  will  be  in  accordance  with 
procedures  agreed  to  by  FWS  Regional 
Directors  and  BLM  State  Directors. 

(4)  BLM  will  provide  FWS  review  copies  of 
draft  ES's  at  the  earliest  possible  time  for 
official  review  and  comment  within  specified 
time  frames. 

7.  Subject:  Endangered  Species 
Consultation — 

a.  Description:  BLM  must  consult  with 
FWS  on  any  action  which  may  affect 
threatened  or  endangered  species  or  their 
habitats. 

b.  Responsibilities:  Whenever  it  is  found 
that  threatened  or  endangered  species  or 
their  habitat  may  be  affected  by  coal  leasing 
or  mining  activities,  the  concerned  BLM  State 
Director  must  initiate  written  formal 
consultation  in  accordance  with  Interagency 
Cooperation  Regulations  dated  January  4, 
1978.  To  the  extent  that  the  concerned  BLM 
State  Director  and  the  FWS  Regional  Director 
can  agree,  and  as  provided  for  in  the  above 
regulations,  an  aggregate  approach  to 
consultation  in  coal  areas  will  be  followed. 
Whenever  FWS  rules  that  additional  data  are 
needed  upon  which  to  issue  a  biological 
opinion,  such  data  must  be  provided  by  BLM 
before  the  consultation  process  can  be 
concluded.  It  is  jointly  agreed  that  not  all 
habitat  modifications  are  prohibited,  only 
those  which  diminish  habitat  for  the  species 
in  question.  The  FWS  will  provide 
methodology,  expertise  and 
recommendations,  upon  request,  to  help 
resolve  operational  problems  caused  by 
endangered  species  in  coal  areas. 

B.  Post  Leasing. — 1.  Subject:  Compliance 
With  Lease  Stipulations — 

a.  Description:  This  involves  monitoring 
exploration  and  associated  activities  to 
ensure  compliance  with  lease  stipulations' 
and/or  special  terms  and  conditions. 

b.  Responsibilities:  BLM  is  responsible  for 
ensuring  that  lessees  abide  by  lease  terms 


and  conditions.  Where  in  the  course  of  other 
activities,  FWS  personnel  find  or  become 
aware  that  a  lessee  is  not  in  compliance  with 
lease  terms  or  conditions,  such  personnel 
should  immediately  advise  the  nearest  BLM 
Office.  The  BLM  will  then  take  necessary 
action. 

2.  Subject:  Emergency  Environmental 
Situations — 

a.  Description:  Some  situations  may  arise 
in  leased  areas  that  involve  either  imminent 
danger  to  public  health  or  safety  or  where 
conditions,  practices,  or  violations  of 
regulations  or  lease  terms  are  causing  or  may 
cause  significant,  imminent  environmental 
harm  to  land,  air  or  water,  or  other  resources 
or  significant  waste  of  coal.  In  such  cases,  it 
may  be  necessary  to  order  cessation  of  such 
activities  or  violations  and  to  order 
immediate  remedial  action. 

b.  Responsibility:  The  BLM  has  such 
authority  when  authorized  mine  inspectors 
are  unable  to  take  action  before  significant 
harm  or  damage  will  occur.  If  in  the  course  of 
other  activities  FWS  personnel  become 
aware  that  such  conditions  exist,  the 
appropriate  BLM  State  Director  and/or 
District  Manager  is  to  be  so  informed 
immediately  and  who  will  take  appropriate 
action  to  resolve  the  situation.  - 

3.  Subject:  Review  of  Reclamation  Plans 
and  Abandonment  Procedures — 

a.  Description:  Lessees  must  prepare 
adequate  plans  for  reclaiming  mined  areas 
which  meet  the  reclamation  requirements  of 
the  SMCRA  and  multiple-use  management 
requirements  of  FLPMA. 

b.  Responsibilities:  The  OSM  has  primary 
Federal  authority  to  inspect  and  approve 
abandonment  procedures.  BLM  must  concur 
in  such  abandonment  procedures  as  related 
to  protection  and  postmining  use  of  the  lands 
regarding  fish,  wildlife  and  other  natural 
resources.  BLM  resource  staffs  will  analyze 
the  adequacy  of  such  procedures.  Where  such 
procedures  are  found  to  be  inadequate,  BLM 
will  suggest  needed  changes  and 
improvements.  FWS  will  be  afforded  an 
opportunity  to  provide  comments  to  BLM  as 
to  the  adequacy  of  proposed  procedures  prior 
to  BLM  concurrence,  in  accordance  with 
procedures  agreed  to  by  appropriate  BLM 
and  FWS  field  officials.  BLM  will  notify/ 
negotiate/resolve  with  applicable  agencies 
and  groups,  including  FWS,  any  issues  which 
would  serve  as  grounds  for  BLM 
nonconcurrence. 

III.  Research  and  Development 

Annual  meetings  shall  be  held  at  the  field 
and  WO  levels  to  coordinate  research 
surveys,  investigations,  and  studies  being 
conducted  that  is  of  mutual  program  interest 
to  both  Agencies.  This  includes  such  work 
being  conducted  by  the  FWS  WELUT  and  the 
EELUT,  cooperative  research  units,  or  other 
applicable  entities  of  FWS  and  BLM’s  Denver 
Service  Center.  Such  meetings  shall  be 
initiated,  scheduled,  and  organized  by  mutual 
agreement  of  appropriate  officials  of  both 
Agencies.  Agenda  items  should  provide  for 
discussion/resolution  of  Agency  needs  and 
priorities  relative  to  coal  activities  and 
associated  wildlife  considerations. 
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When  it  is  of  mutual  interest,  the  FWS  and 
the  BLM  may  conduct  cooperative  research  in 
coal  areas. 

'  Each  Agency  will  be  given  an  opportunity 
to  identify  and  review  research  proposals 
relating  directly  to  its  lands  or  management 
responsibilities  developed  by  the  other  for 
the  purpose  of  avoiding  duplication  and  to 
determine  if  similar  research  is  being 
conducted  by  other  agencies.  Pertinent 
research  results  of  either  Agency  will  be 
made  available  to  the  other  on  a  timely  basis, 
including  significant  interim  findings.  The 
FWS  will  provide  a  periodic  report 
summarizing  wildlife  research  pertinent  to 
coal. 

IV.  Information  Transfer 

It  is  recognized  that  a  wide  variety  of 
biological,  ecological,  and  scientific 
information,  published  and  unpublished, 
exists  within  both  Agencies.  This  includes 
information  and  data  relating  to  resource 
conditions  and  trends,  wildlife  and  habitat 
inventories  and  baseline  studies,  economic  or 
other  values,  demand/supply,  and  use 
statistics.  Free  exchange  of  this  information 
in  compatible  and  standardized  formats  is 
essential. 

It  is,  therefore,  mutually  agreed  that 
procedures  will  be  developed  under  the 
direction  of  the  national  BLM/FWS 
Coordinating  Committee  for  more  formalized 
transfer  of  information  between  BLM  and  the 
FWS  at  all  levels. 

V.  Permits  Regarding  Work  in  Navigable 
Waters 

The  Secretary  of  the  Interior  has  delegated 
to  the  FWS  Director  and  Regional  Directors 
authority  to  act  for  the  Department  in  the 
review  and  reporting  on  permit  applications 
administered  by  the  USA-CE  (503  DM  1, 
August  3, 1973).  Procedures  and  necessary 
evaluations  of  permit  application  for  coal 
operations  on  public  lands,  as  required  under 
Secs.  402  and  404  of  the  Federal  Water 
Pollution  Control  Act  and  by  the  Rivers  and 
Harbors  Act  of  1899,  shall  be  coordinated  at 
the  FWS  Area  Office  and  BLM  District  Office 
or  other  appropriate  level  before  a  formal 
application  is  made  to  the  U.S.  Corps  of 
Engineers. 

VI.  Relationships  to  State,  Other  Agencies, 
and  Institutions 

Nothing  in  this  MOU  is  intended  to  modify 
in  any  manner  the  present  or  future 
cooperative  programs  of  either  Agency  with 
States,  other  public  agencies,  or  educational 
institutions.  Both  Agencies  share  the  concern 
that  State  fish  and  wildlife  resource  agencies 
be  consulted  on  a  routine  basis  to  strengthen 
coordination  and  cooperative  relationships. 
Every  effort  will  be  made  to  prevent 
duplicative  requests  or  contracts  to  these 
State  agencies  for  information  and  data 
assistance  relative  to  coal. 

VII.  Obligation  of  Funds 

Nothing  in  this  agreement  shall  be 
construed  as  obligating  eithef  party  to  the 
expenditure  of  funds  in  excess  of 
appropriations  authorized  by  law  or 
otherwise  commit  either  Agency  to  actions 
for  which  it  lacks  statutory  authority. 


VIII.  Effective  Date,  Review.  Amendment, 
and  Termination 

This  agreement  shall  become  effective 
upon  the  date  subscribed  by  the  last 
signatory,  and  shall  remain  in  force  until 
terminated  by  either  Agency  upon  90  days 
written  notice.  It  shall  be  reviewed  by  all 
parties  no  later  than  Calendar  Year  1981  for 
adequacy  and  timeliness.  Amendments  to 
existing  wording  within  this  agreement  may 
be  proposed  by  either  Agency  at  any  time 
and  shall  become  effective  upon  joint 
approval.  * 

IX.  Budget  Coordination 

To  insure  maximum  compatibility  of 
budgetary  requests  and  the  subsequent 
distribution  and  utilization  of  funds,  the 
following  coordinating  functions  shall  apply: 

A.  Joint  Review  of  Budget  Materials.  1. 
Prior  to  formulating  coal  related  budget 
instructions,  the  BLM  and  FWS  shall  jointly 
review  the  coal  program  to  determine 
program  objectives  and  budget  assumptions. 

2.  Each  Agency  shall  provide  the  other  an 
opportunity  to  review  budgetary  material 
relating  to  all  activities  on  behalf  of  coal 
leasing  and  coal  development.  Where  coal 
related  work  is  supported  by  a  number  of 
activities,  these  will  be  identified  to  facilitate 
review  of  budgetary  plans. 

3.  To  the  extent  possible,  review 
opportunity  shall  be  given  sufficiently  in 
advance  of  budgetary  due  dates  to  permit 
meaningf  ul  input  and  discussion  before  such 
budget  material  must  be  finalized. 

4.  Neither  Agency  shall  advance  a  program 
which  is  directly  linked  or  referenced  to  the 
activities,  actions,  or  authorities  of  the  other 
Agency  without  advance  consultation  and 
mutual  understanding  as  to  the  nature  of  that 
program  and  actions  to  be  undertaken  within 
the  scope  of  this  agreement. 

5.  Budget  materials  as  used  herein  apply  to 
Departmental  Program  Strategy  Papers, 

Office  of  Management  and  Budget  (OMB) 
Estimates,  Budget  Justifications  for 
Congressional  review,  and  any  amendments 
or  supplemental  thereto. 

B.  Budget  Year  Consultation.  1.  Where  the 
budget  (or  appropriations  act)  for  the 
upcoming  fiscal  year  (FY)  in  one  Agency 
contains  funds  or  positions  earmarked  for 
direct  transfer  to  the  other  Agency,  such 
funds  and  positions  shall  be  identified  in 
writing  prior  to  the  start  of  the  FY  for  budget 
planning. 

2.  Where  funds  and  manpower  are  to  be 
retained  in  the  Agency,  but  are  to  be 
committed  toward  those  efforts  related  to 
coal  leasing  and  coal  development,  each 
Agency  shall,  to  the  extent  known,  inform  the 
other  as  to  the  approximate  level  of  direct 
funding,  its  distribution,  and  expected 
accomplishments  for  the  upcoming  FY.  Each 
Agency's  plans  shall  be  communicated  to 
respective  field  offices  to  facilitate  further 
coordination  at  the  State-Regional  level. 

3.  Funds  earmarked  for  cooperative 
research  shall  be  identified  and  transferred  to 
the  Agency  designate  as  “lead  Agency"  for 
the  research  project. 


C.  Coordination  Points.  Coordination 
activities,  as  described  in  this  section,  shall 
be  the  primary  responsibility  of: 

For  BLM — Chief,  Division  of  Budget  and 
Program  Development  and 

For  FWS — Assistant  Director — Planning 
and  Budget. 

X.  Conflict  Resolution 

Should  interagency  controversy  arise  at 
any  working  level,  the  facts  regarding  such 
controversy  shall  be  forwarded  to  the  next 
higher  level  of  authority  for  resolution. 

Dated:  September  26, 1978. 

Frank  Gregg, 

Director,  Bureau  of  Land,  Management. 

Dated:  September  26, 1978. 

Lynn  A.  Greenwalt, 

Director,  Fish  and  Wildlife  Service. 

Dated:  October  2, 1978, 

I  Concur: 

Guy  R.  Martin, 

Assistant  Secretary,  Land  and  Water 
Resources. 

Dated:  October  3, 1978. 

Robert  Herbst 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Memorandum  of  Understanding  Between  the 
Chief  of  the  Forest  Service, 'U.S.  Department 
of  Agriculture  and  the  Director  of  the 
National  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administration, 

U.S.  Department  of  Commerce 

The  National  Marine  Fisheries  Service,  a 
component  of  the  National  Oceanic  and 
Atmospheric  Administration,  is  an  agency  of 
the  Federal  Government  with  primary 
responsibilities  for  research  and 
development,  protection,  conservation  and 
management  of  the  living  marine,  including 
estuarine,  inland  commercial,  and  certain 
anadromous  fisheries  resources. 

The  Forest  Service,  U.S.  Department  of 
Agriculture,  is  the  agency  of  the  Federal 
Government  responsible  for  the 
administration  of  the  National  Forest  System 
lands,  including  fish  habitat  within  the 
boundaries  and  many  aspects  of  wildland 
and  associated  waters  research.  The  Forest 
Service  cooperatively  works  with  State  and 
private  landowners  regarding  sound  forestry, 
aquatic  and  wildlife  habitat  practices  on  non- 
Federal  forested  lands. 

The  purpose  of  this  memorandum  is  to 
establish  and  record,  agreed  upon  principles 
and  policies  of  collaboration,  and 
Coordination  of  aquatic  environment  and 
related  land  resource  activities  with  living 
marine,  including  estuarine,  certain 
anadromous  and  inland  commercial  fisheries 
resources.  The  mutually  agreed  upon 
principles  and  policies  of  the  two  agencies 
under  this  memorandum,  within  the  limits  of 
their  resources,  will  be  as  follows: 

1.  Administration:  a.  The  National  Marine 
Fisheries  Service  will  act  in  an  advisory 
capacity  to  the  Forest  Service  in  matters 
pertaining  to  development,  protection, 
conservation,  and  management  of  the  living 
marine,  including  estuarine,  and  certain 
anadromous  and  inland  commercial  fisheries 
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resources  on  lands  administered  by  the 
Forest  Service.  The  responsibility  and 
authority  for  the  correlation  and  integration 
of  fish  habitat  management  with  outdoor 
recreation,  watershed  management,  wildlife 
habitat  management,  timber  production, 
livestock  forage  production,  and  other  uses  of 
these  lands  will  rest  at  all  times  with  the 
Forest  Service. 

b.  Studies  of  water-use  projects  on 
National  Forest  lands  affecting  the  National 
Marine  Fisheries  Service's  area  of 
responsibility  required  to  be  made  under  the 
Fish  and  Wildlife  Coordination  Act  as 
amended  (16  U.S.C.  661  et  seq.)  the  Federal 
Power  Act  (16  U.S.C.  811),  and  any  other 
legislative  authority  will  be  planned  and 
conducted  by  the  National  Marine  Fisheries 
Service  in  cooperation  and  consultation  with 
the  Forest  Service. 

2.  Research:  The  National  Marine  Fisheries 
Service  and  the  Forest  Service  will  conduct 
cooperative  research  relating  to  fishery 
resources  and  supporting  habitat 
management  wherever  and  whenever  it  is  of 
mutual  interest  to  the  two  agencies.  Close 
coordination  will  be  especially  necessary  in 
the  research  on  living  marine  including 
estuarine  and  certain  anadromous  fishery 
resources.  Cooperative  research  will  be 
guided  by  the  following: 

a.  Generally,  research  involving  the  two 
agencies  will  be  coordinated  with  the 
National  Marine  Fisheries  Service 
emphasizing  the  fish  and  related  animal 
phase  and  the  Forest  Service  emphasizing  the 
habitat  and  land  use  phases. 

b.  Where  the  finances  limit  the 
participation  of  either  agency  in  coordinated 
research,  joint  planning  and  evaluation  of 
results  will  remain  the  guiding  principle. 

3.  General:  The  National  Marine  Fisheries 
Service  and  the  Forest  Service  agree:  a.  To 
review  annually  the  current  and  long-range 
program  of  land  management  and  research 
on  the  living  marine,  including  estuarine  and 
certain  anadromous  fishery  resources  to 
provide  maximum  opportunity  for 
coordination  of  related  programs.  Such 
reviews  to  be  held  by  the  Regional  Director 
of  National  Marine  Fisheries,  and/or  his 
representatives;  the  Regional  Forester;  Area 
Director;  and/or  Station  Directors  for  the 
Forest  Service,  not  later  than  May  15  of  each 
year. 

b.  To  identify  areas  where  cooperative 
administrative  studies,  demonstration  areas, 
or  research  projects  can  be  mutually 
beneficial  and  prepare  supplemental 
Memorandum  of  Agreement  to  define  the 
project  purpose  and  the  contribution  of 
personnel,  equipment,  funds,  and  supplies 
each  shall  make  to  the  effort.  The  Regional 
Forester.  Area  Director,  or  Station  Director 
for  the  Forest  Service  and  the  Regional 
Director  for  the  National  Marine  Fisheries 
Service  are  delegated  authority  to  negotiate 
and  sign  supplemental  agreements  under  the 
legal,  fiscal,  and  other  limitations  governing 
each. 

c.  To  develop  a  mutually  acceptable  plan  of 
work  to  include  cooperative  research  field 
surveys  of  living  marine  including  estuarine 
and  certain  anadromous  and  inland 
commercial  fishery  areas  and  anticipated 


Forest  Service  requests  for  advice  and 
assistance  in  complex  environmental 
problems. 

d.  To  meet  as  needed  at  the  national  level. 

The  parties  hereto  have  executed  this 
Memorandum  of  Agreement  which  shall 
continue  in  force  and  effect  until  terminated 
by  either  agency  upon  ninety  (90)  days 
written  notice  to  the  other. 

Dated:  October  5, 1973. 

U.S.  Department  of  Commerce.  National 
Oceanic  and  Atmospheric  Administration; 
National  Marine  Fisheries  Service. 

Robert  W.  Schoning, 

Director, 

U.S.  Department  of  Agriculture,  Forest 
Service. 

Dated:  June  20, 1973. 

R.  M.  Hensley, 

Acting  Deputy  Chief. 

DEPARTMENT  OF  THE  INTERIOR 

\ 

Fish  and  Wildlife  Service 

[40  FR  55804-55807] 

Oil  and  Gas  Exploration  and  Develpment 
Activities  in  Territorial  and  Inland  Navigable 
Waters  and  Wetlands 

Dated:  November  21, 1975. 

Lynn  A.  Greenwalt, 

Director,  U.S.  Fish  and  Wildlife  Service. 

1.  Introduction.  1.1  The  U.S.  Fish  and 
Wildlife  Service  recognizes  that  an  adequate 
and  dependable  supply  of  petroleum  products 
is  essential  to  meet  the  economic  and 
standard  of  living  needs  of  this  Nation.  The 
Service  also  recognizes  the  need  for  a  strong, 
uniform  policy  for  planning,  evaluating,  and 
reporting  on  oil  and  gas  exploration  and 
production  activities  affecting  navigable 
waters  and  related  natural  resources.  This 
pamphlet  is  directed  toward  meeting  and 
satisfying  the  Nation's  environmental  and 
energy  needs  by  presenting  the  Service's 
guidelines  for  geophysical,  drilling  and 
completion  operations,  pipeline  construction, 
onshore  facilities,  and  other  associated 
exploration  and  development  activities. 

These  guidelines  discourage  the  exploitation 
of  one  resource  at  the  expense  of  another  and 
encourage  the  use  of  environmentally  sound 
planning  criteria.  Basically,  these  guidelines 
focus  on  the  conservation,  development,  and 
improvement  of  fish  and  wildlife,  their 
habitats,  naturally  functioning  ecosystems, 
other  environmental  values,  and  related 
human  uses  of  the  Nation’s  waters  and 
wetlands. 

2.  Basis.  2.1A.  Federal  permits  are  required 
for  works  proposed  in  the  Nation's  navigable 
waters  and  associated  wetlands.  Placing  of 
any  structure  in  or  over  such  waters  and 
wetland  areas  or  excavating  from  or 
depositing  material  in  such  areas  is  unlawful 
unless  a  permit  has  been  issued  by  the 
Department  of  the  Army.  Corps  of  Engineers, 
under  authority  of  Section  10  of  the  River  and 
Harbor  Act  of  March  3. 1899  (33  U.S.C.  403). 
The  U.S.  Coast  Guard.  Department  of 
Transportation,  has  special  authority  to  , 
regulate  the  location  and  clearances  of 
bridges  and  causeways  over  navigable 


waters  of  the  United  States  under  Section  9 
of  the  1899  Act  (33  U.S.C.  401)  and  the 
Department  of  Transportation  Act  (49  U.S.C. 
1653). 

B.  Permits  issued  by  the  Environmental 
Protection  Agency  (EPA)  or  by  a  State  agency 
under  EPA  overview  also  are  required  under 
Section  402  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  (33  U.S.C. 
1251)  for  pollutant  discharges  into  navigable 
waters.  Tliis  Act  also  provides  for 
certification  by  EPA  or  the  State,  that 
activities  otherwise  federally  permitted  will 
not  abridge  water  quality  requirements 
(Section  401),  for  permitting  by  the  Corps  of 
Engineers  (Corps)  of  the  placement  of 
dredged  and  fill  materials  in  defined  disposal 
areas  (Section  404),  and  for  regulation  by 
EPA  of  the  disposal  of  sewage  sludge  which 
would  result  in  pollutants  entering  navigable 
waters  (Section  405). 

C.  Applications  for  permits  described  in  the 
preceding  paragraphs  are  made,  as 
appropriate,  to  the  District  Engineer,  Corps  of 
Engineers;  the  District  Commander,  U.S. 

Coast  Guard;  or  the  Regional  Administrator. 
Environmental  Protection  Agency  (or  the 
State  water  quality  agency)  for  the  District  or 
Region  in  which  the  work  or  activity  is 
proposed.  All  persons  or  other  entities, 
including  Federal  and  other  government 
agencies,  are  required  to  obtain  the 
appropriate  permits  prior  to  commencing  any 
construction  or  other  activity  in  navigable 
waters. 

D.  All  of  the  above  described  Federal 
regulatory  programs  are  subject  to  the 
provisions  of  the  Fish  and  Wildlife  . 
Coordination  Act  (16  U.S.C.  661)  and  the 
National  Environmental  Policy  Act  of  1969 
(42  U.S.C.  4321)  which  mandate,  respectively, 
full  consideration  of  fish  and  wildlife  and 
environmental  values  in  weighing  the 
balance  of  the  public  interest  in  deciding 
whether  a  permit  should  be  issued  for  a 
proposed  activity. 

3.  Authorities  and  responsibilities  of  the 
Department  of  the  Interior.  3.1  A.  The 
Secretary  of  the  Interior,  acting  through  the 
Bureau  of  Land  Management,  the  U.S. 
Geological  Survey,  the  Bureau  of  Indian 
Affairs,  the  U.S.  Fish  and  Wildlife  Service, 
the  National  Park  Service,  and  the  Bureau  of 
Outdoor  Recreation,  has  broad  authority  in 
the  administration  of  public  lands, 
reservations,  and  the  mineral  resources  of 
such  lands  held  in  trust,  and  in  providing 
consultation  and  advice  on  the  protection  of 
the  Nation's  fish,  wildlife,  scenic,  natural, 
historic,  recreational,  and  other 
environmental  resources. 

B.  One  such  law  administered  for  the 
Department  of  the  Interior  by  the  U.S.  Fish 
and  Wildlife  Service  is  the  Fish  and  Wildlife 
Coordination  Act.  This  Act  specifically 

requires  (16  U.S.C.  662): . whenever  the 

waters  of  any  stream  or  body  of  water  are 
proposed  or  authorized  to  be  impounded, 
diverted,  the  channel  deepened,  or  the  stream 
or  other  body  of  water  otherwise  controlled 
or  modified  for  any  purpose  whatever, 
including  navigation  and  drainage,  by  any 
department  or  agency  of  the  United  States,  or 
by  any  public  or  private  agency  under 
Federal  permit  or  license,  such  department  or 
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agency  first  shall  consult  with  the  United 
States  Fish  and  Wildlife  Service,  Department 
of  the  Interior,  and  with  the  head  of  the 
agency  exercising  administration  over  the 
wildlife  resources  of  the  particular  State  *  *  * 
with  a  view  to  the  conservation  of  wildlife 
resources  by  preventing  loss  of  and  damage 
to  such  resources  as  well  as  providing  for  the 
development  and  improvement  thereof 
*  *  1  (Similar  responsibilities  under  the 

Fish  and  Wildlife  Coordination  Act  are 
administered  by  the  National  Marine 
Fisheries  Service  for  the  Department  of 
Commerce.) 

C.  Additional  authorities  mandating  the 
concern  of  the  Department  of  the  Interior  for 
environmental  values  include  the  Migratory 
Bird  Conservation  Act  (16  U.S.C.  701),  the 
National  Historic  Preservation  Act  of  1966  (16 
U.S.C.  470),  the  Fish  and  Wildlife  Act  of  1956 
(16  U.S.C.  742a),  the  Wilderness  Act  (16 
U.S.C.  1131),  the  Anadromous  Fish 
Conservation  Act  (16  U.S.C.  757a),  the 
Estuary  Protection  Act  (16  U.S.C.  1221),  the 
Wild  and  Scenic  Rivers  Act  (16  U.S.C.  1271), 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1361),  and  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321). 

The  U.S.  Fish  and  Wildlife  Service  also  has 
advisory  and  consultative  roles  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451)  and  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972  (33 
U.S.C.  1401),  and  shares  the  mandates  of  the 
Fish  and  Wildlife  Coordination  Act  with  the 
States. 

4.  Objectives  and  policies  of  the  Fish  and 
Wildlife  Service  concerning  the  usage  and 
development  of  the  Nation's  waters  and 
wetlands.  4.1  The  following  outline  presents 
the  overall  objectives  and  policies  of  the  Fish 
and  Wildlife  Service  in  its  advisory, 
consultive,  and  review  role  regarding  works 
and  activities  in  the  Nation's  waters  and 
associated  wetlands. 

4.2  Objectives.  4.2A.  The  objectives  of  the 
U.S.  Fish  and  Wildlife  Service  in  relation  to 
oil  and  gas  exploration,  development,  and 
production  activities  are  to  prevent  or 
minimize  damages  to  fish  and  wildlife 
resources,  their  associated  habitat,  and  other 
environmental  resources,  and  to  preserve 
public  trust  rights  of  use  and  enjoyment  of 
such  resources  in  and  associated  with 
navigable  and  other  waters  of  the  United 
States.  The  Service  strives  to  meet  these 
objectives  by  encouraging  the  industry  to  use 
every  practical  means,  method,  and 
alternative  to  prevent  harmful  environmental 
impacts  and  degradations. 

B.  More  specifically  the  Service  has  the 
following  long-range  objectives  respecting 
navigable  waters,  their  tributaries,  and 
related  wetlands: 

(1)  Providing  assistance  to  other  Federal 
agencies  in  their  enforcement  of  regulatory 
programs  to  prevent  unauthorized  activities 
from  occurring,  damaging,  or  posing  a  threat 
of  damage  to  the  naturally  functioning 
aquatic  and  wetlands  ecosystems  and  other 
environmental  resources,  values,  and  uses. 


1  Wildlife  and  wildlife  resources  are  defined  by 
the  Act  to  include:  "birds,  fishes,  mammals,  and  all 
other  classes  of  wild  animals  and  all  types  of 
n.quuac  and  land  vegetation  upon  which  wildlife  is 
dependent.” 


(2)  Ensuring  that  all  authorized  works, 
structures,  and  activities  are  (a)  judged  to  be 
the  least  ecologically  damaging  alternative  or 
combination  of  alternatives  (e.g.,  all 
appropriate  means  have  been  adopted  to 
minimize  environmental  losses  and 
degradations)  and  (b)  in  the  public's  interest 
in  safeguarding  the  environment  from  loss 
and  degradation.  Water  dependency  of  a 
work,  structure,  or  activity  will  be  considered 
when  criterion  (a)  above  has  not  been  met. 

In  determining  whether  criteria  (a)  and  (b) 
have  been  met,  the  Service  will  always 
consider:  (1)  The  long-term  effects  of  the 
proposed  work,  structure,  or  activity;  (2)  its 
cumulative  effects,  when  viewed  in  the 
context  of  other  already  existing  or 
foreseeable  works,  structures,  or  acitivities  of 
the  same  kind;  and/or  (3)  its  cumulative 
effects,  when  viewed  in  the  context  of  other 
already  existing  or  foreseeable  works, 
structures,  or  activities  of  different  kinds. 

4.3 A.  Policies.  (1)  The  U.S.  Fish  and 
Wildlife  Service  exercises  and  encourages  all 
efforts  to  preserve,  restore,  and  improve  fish 
and  wildlife  resources  and  associated  aquatic 
and  wetlands  ecosystems,  and  supports  State 
actions  designed  to  protect  areas  of  special 
biological  significance. 

(2)  The  Service  opposes  activities  and 
developments  in  or  affecting  the  Nation's 
waters  and  wetlands  which  would 
individually,  or  cumulatively  with  other 
developments  on  a  waterway  or  group  of 
related  waterways,  needlessly  destroy, 
damage,  or  degrade  fish  and  wildlife 
resources,  associated  aquatic  and  wetland 
ecosystems,  and  the  human  satisfactions 
dependent  thereon. 

(3)  The  Service  places  special  emphasis  on 
the  protection  of  vegetated  and  other 
productive  shallow  waters  and  wetlands  and 
on  fish  and  wildlife  species  for  which  the 
Secretary  of  the  Interior  has  delegated  and 
specifically  mandated  responsibilities.  These 
include: 

(a)  Wetlands  as  described  in  Wetlands  of 
the  United  States,  Circular  39  of  the  U.S.  Fish 
and  Wildlife  Service,  published  in  1956, 
republished  in  1971. 

(b)  Estuarine  and  Great  Lakes  area  as 
defined  in  the  Estuary  Protection  Act,  the 
Coastal  Zone  Management  Act  of  1972,  and 
Sec.  104(n)  of  the  Federal  Water  Pollution 
Control  Act. 

(c)  Migratory  birds,  anadromous  and  Great 
Lakes  fishes,  and  endangered  species  as 
defined  respectively  in  the  Migratory  Bird 
Treaty  Act,  Anadromous  Fish  Conservation 
Act,  and  the  Endangered  Species  Act  of  1973, 
respectively. 

5.  Procedures  for  review  of  permit 
applications.  5.1A.  The  U.S.  Fish  and  Wildlife 
Service  considers  that  each  notice  of 
application  should  demonstrate  that  the 
proposed  works  are  water-oriented  or  water- 
dependent,  served  a  recognized  public  need, 
and  minimize  environmental  damages  as,  set 
forth  in  item  4.2B.(2).  In  instances  where  this 
is  not  demonstrated  and/or  additional  items 
of  information  are  needed  to  determine 
project  impacts  on  fish  and  wildlife  resources 
(ref.  Sections  6.1A.  (1H4)),  the  Service  will 
immediately  advise  the  applicant  of 
informational  needs  or  at  least  within  15  days 


following  receipt  of  a  notice  of  application 
(public  notice  or  letter  of  permission).  Such 
requests  will  be  promptly  confirmed  by  letter 
to  the  regulatory  agency  with  a  copy  being 
provided  the  applicant. 

However,  if  Service  investigations  and 
reviews  indicate  avoidable  fish  and  wildlife 
losses,  the  Service  will  recommend  to  the 
Corps  of  Engineers,  the  Environmental 
Protection  Agency,  or  the  U.S.  Coast  Guard, 
as  appropriate,  that  the  permit  be  denied.  In 
cases  where  denial  is  recommended  to  the 
Corps  of  Engineers,  the  July  13, 1967, 
Memorandum  of  Understanding  between  the 
Secretaries  of  the  Departments  of  the  Army 
and  the  Interior  provides  that  the  applicant 
will  be  notified,  and  an  effort  will  be  made  to 
reach  a  solution  at  the  District  and  Regional 
levels,  respectively.  If  resolution  at  that  level 
fails,  the  case  will  be  forwarded  for  the 
consideration  of  the  Chief  of  Engineers, 
Department  of  the  Army,  and  Under 
Secretary,  Department  of  the  Interior.  The 
final  administrative  decision  in  such  cases 
rests  with  the  Secretary  of  the  Army.  It  must 
be  emphasized  that  the  Service  does  not  have 
the  responsibility,  as  do  the  regulatory 
agencies,  of  making  the  final  determination  of 
the  overall  acceptability  of  a  proposal,  all 
factors  considered.  These  guidelines  are  not 
intended  nor  should  they  be  interpreted  to  be 
addressed  to  such  a  final  decision.  They  are 
intended  to  reflect  the  Service's  responsibility 
to  contend  for  the  special  public  interest  in 
fish  and  wildlife  resources,  their  related  and 
associated  habitats  and  ecosystems,  and  the 
environmental  values  dependent  thereon;  and 
to  be  compatible  and  reasonably  consistent 
with  relevant  provisions  of  Federal  laws, 
decisions  of  Federal  courts,  and  the  rules, 
regulations,  and  administrative  practices  of 
Federal  regulatory  agencies. 

B.  The  Department  of  the  Interior  has  no 
similar  agreements  with  the  Environmental 
Protection  Agency  or  the  Department  of 
Transportation  (U.S.  Coast  Guard),  but 
envisions  that  referral  of  unresolved  issues 
from  those  agencies  will  be  handled  under 
procedures  similar  to  those  set  forth  in  the 
agreement  with  the  Department  of  the  Army, 
with  the  final  decision  resting  with  the 
Secretary  or  the  Administrator  of  the 
regulatory  agency. 

6.  Information  necessary  to  assess  fish  and 
wildlife  effects  of  proposed  works  and 
activities  requiring  Federal  permit.  6.1A.  The 
U.S.  Fish  and  Wildlife  Service  assists  and 
promotes  an  orderly  and  expeditious  review 
of  Federal  permit  applications.  Toward  this 
goal,  the  following  items  of  information  may 
be  requested,  if  applicable,  in  conjunction 
with  an  application. 

(1)  Overall  map  (based  on  a  U.S.  Coast  and 
Geodetic  navigation  chart  or  Geological 
Survey  quadrangle  map)  showing  project 
location  in  relation  to: 

(a)  Water  depths  at  and  in  the  vicinity  of 
the  proposed  project. 

(b)  Direction  of  sheetflow  in  wetland  areas 
and  of  water  currents  in  river  and  coastline 
areas,  and  duration  and  amplitude  of  ebb  and 
flood  tides  in  estuarine  and  bay  areas. 

(c)  Location  of  freshwater  outflows, 
including  surface  drainageways,  streams. 
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aquifers,  and  springs  where  known  or 
identified  within  the  area  of  project  influence. 

(d)  Location  of  shellfish  lease  areas  within 
the  area  of  project  influence. 

(2)  Aerial  photograph  of  project  area,  if 
available. 

(3)  Scale  drawings  and  project  area  maps 
showing  proposed  works  in  relation  to 
ordinary  high  water,  mean  high  or  mean  of 
the  higher  high  water,  and  ordinary  low 
water,  mean  low  or  mean  of  the  lower  low 
water  elevations  and  lines  (as  locally  proper 
and  where  technologically  possible),  and  the 
following  detailed  information: 

(a)  A  description  of  methods  and  kinds  of 
equipment  to  be  used,  means  of  access  to 
activity  sites,  proposed  geophysical 
operations,  and  duration  and  season  of 
activities. 

(b)  Types,  locations,  and  dimensions, 
including  vertical  cross  sections  of  shallow 
water  and  wetland  areas  to  be  excavated 
and/or  Tilled  (e.g.,  canals,  channels, 
roadways,  All  and  spoil  areas,  and  dikes). 

(c)  Details  of  all  planned  facilities  where 
construction  or  operation  could  alter  or 
disturb  shallow  waters  and  wetlands. 

(4)  For  purposes  of  environmental 
protection: 

(a)  Information  known  by  an  applicant 
concerning  known  threatened  and/or 
endangered  species,  including  their 
associated  habitats  in  the  area  of  project 
influence,  should  be  provided. 

(b)  Plans  for  maintenance  of  natural 
drainage  patterns  and  freshwater-saltwater 
exchanges  in  waters  and  wetlands 
(prevention  of  unnatural  saltwater  or 
freshwater  intrusion  and  dewatering  of 
wetlands). 

(c)  Plans  for  minimization  of  erosion, 
sedimentation,  and  turbidity,  including 
stabilization  of  construction  sites. 

(d)  Other  plans  or  measures  to  prevent  or 
minimize  losses  of  fish  and  wildlife  and 
public  utilization,  and  other  environmental 
values,  including  special  construction  and 
operation  procedures. 

(5)  Names,  addresses,  and  telephone 
numbers  of  the  applicant's  liaison. 

7.  General  guidelines.  7.1  A.  Permits  issued 
for  oil  and  gas  exploration  and  development 
operations  in  territorial  waters  and  wetlands 
should  be  limited  to  a  reasonable  time  period 
essential  to  the  work  proposed.  These 
permits  also  should  provide  such  explicit 
conditions  as  will  minimize  damages  to  Ash 
and  wildlife  resources. 

B.  Proposals  for  other  associated  activities 
and  works  involved  in  mineral  exploration 
and  developments  should  meet  the  applicable 
general  provisions  to  minimize  environmental 
degradation  particularly  from:  The  spillage  of 
oil;  release  of  refuse  including  polluting 
substances  and  solid  wastes;  spoiling  on 
productive  wetlands;  dredging  of  productive 
shallows;  alteration  of  current  patterns,  tidal 
exchanges,  and  freshwater  outflow,  and 
erosion  and  sedimentation. 

C.  The  U.S.  Fish  and  Wildlife  Service  will 
consider  the  following  criteria  to  ascertain  if 
works  requiring  a  Federal  permit  in  shallow 
waters  and  wetlands  can  be  implemented 
without  signiAcant  damages  to  Ash,  wildlife, 
and  the  environment: ' 


(1)  In  instances  where  proposed  structures, 
facilities,  or  activities  will  utilize  land  All 
procedures  which  involve  the  adverse 
alteration  or  destruction  of  estuarine  or 
wetland  areas,  the  applicant  should 
demonstrate  that  practicable  alternate 
upland  sites  are  not  available  for  proposed 
works. 

(2)  Permit  applications  for  an  unauthorized 
existing  excavation,  All,  structure,  facility,  or 
building  will  be  examined  on  an  individual 
basis.  The  condition,  present  use,  and  future 
potential  of  a  particular  work,  and 
alternatives  to  its  continued  existence  will  be 
considered  in  determining  whether  or  not  to 
recommend  denial  of  the  permit,  removal  of 
the  unauthorized  work,  and  possible 
restoration. 

D.  This  Service  will  recommend  denial  of 
Federal  permits  for  proposed  projects  as 
follows: 

(1)  Projects  which  needlessly  degrade  or 
destroy  wetland  types  identiAed  in  the  Fish 
and  Wildlife  Service's  Circular  39,  Wetlands 
of  the  United  States,  published  1956, 
republished  1971.  The  decision  whether  a 
project  needlessly  degrades  or  destroys 
wetland  types  will  be  made  with  reference  to 
the  three  criteria  set  forth  in  item  4.2B.(2). 

(2)  Projects  not  designed  to  prevent  or 
minimize  signiAcant  Ash,  wildlife  and 
environmental  damages. 

(3)  Projects  which  do  not  utilize 
practicable,  suitable,  and  available  upland 
sites  as  alternatives  to  wetland  areas. 

(4)  Projects  located  on  upland  which  do  not 
assure  the  protection  of  adjacent  wetland 
areas. 

8.  Specific  project  guidelines.  8.1  A.  The 
Service  will  utilize  the  following  speciAc 
project  guidelines  when  reviewing  permit 
applications: 

(1)  Geophysical  operations,  (a)  Gas  or 
airguns,  sparkers,  vibrators,  and  other 
electromechanical  and  mechanical 
transducers  should  be  used  where 
practicable. 

(b)  When  explosive  charges  must  be  used, 
the  smallest  charge  consistent  with 
acceptable  recording  should  be  used. 

(c)  Use  of  explosives  should  be  avoided  in 
important  Ash  and  wildlife  spawning,  nesting, 
nursery,  and  rearing  areas  during  periods  of 
high  concentration  or  intense  activity  by  the 
Ash  and/or  wildlife  of  concern. 

(d)  All  explosive  charges  should  be  Ared  in 
compliance  with  applicable  State  and  Federal 
rnjritflora 

(2)  Docks  and  piers,  (a)  The  size  and 
extension  of  a  dock  or  pier  should  be  limited 
to  that  required  for  the  intended  use. 

(b)  Project  proposals  should  include 
transfer  facilities  for  the  proper  handling  of 
litter,  wastes,  refuse,  spoil  drilling  mud,  and 
petroleum  products. 

(c)  Piers  and  catwalks  will  be  encouraged 
in  preference  to  solid  Alls  to  provide  needed 
access  across  biologically  productive 
shallows  and  marshes  to  navigable  water. 

(3)  Bulkheads  or  seawalls.  Construction  of 
bulkheads,  seawalls,  or  the  use  of  riprapping 
generally  will  be  acceptable  in  areas  having 
unstable  shorelines.  Except  in  special 
circumstances  such  as  eroding  shorelines, 
structures  should  be  located  no  further 


waterward  than  the  mean  or  normal  high 
water  line,  and  designated  so  that  reflected 
wave  energy  does  not  destroy  stable  marine 
bottoms  or  constitute  a  safety  hazard.  In 
areas  which  have  undergone  extensive 
development,  applications  for  bulkheads  will 
be  acceptable  that  esthetically  and/or 
ecologically  enhance  the  aquatic 
environment. 

However,  denial  of  permits  for  the 
construction  of  bulkheads  on  barrier  and 
sand  islands,  where  such  will  adversely 
affect  the  natural  transport  and  deposition  of 
sand  materials,  will  normally  be  _ 
recommended. 

(4)  Cables  and  transmission  lines. 
Installation  of  aerial  or  submerged  cables 
and  transmission  lines  located  and  designed 
to  provide  maximum  compatibility  with  the 
environment  will  be  acceptable.  Particular 
emphasis  will  be  placed  on  measures  to 
protect  Ash  and  wildlife  resources,  esthetics, 
and  unique  natural  areas.  In  operational 
areas,  routes  should  make  maximum  use  of 
existing  rights-of-ways. 

(5)  Access  roads,  (a)  Existing  roadways 
should  be  utilized. 

(b)  Timber,  other  matting,  or  special  low 
impact  vehicles  should  be  utilized  where 
possible  when  temporary  access  is  required 
in  shallows  and  wetlands. 

(c)  When  access  roads  to  a  drilling  site 
must  be  constructed,  the  roads  should  be 
minimal  in  size  and  number. 

(d)  Selection  of  location  and  design  of 
proposed  roadways  should  be  based  on  wet- 
season  conditions  to  minimize  disruption  of 
normal  sheetflow,  waterflow,  and  drainage 
patterns  or  systems. 

(e)  Adequate  culverts  must  be  placed  in  all 
roadways  to  minimize  disruption  of  natural 
sheetflow,  waterflow,  and  drainage  patterns 
or  systems. 

(f)  Shoulder  and  slope  surfaces  should  be 
stabilized  with  natural  vegetation  plantings 
or  by  seeding  of  native  species,  where 
possible,  or  by  riprapping. 

(g)  Upon  abandonment  of  a  project  site, 
temporary  access  roads  will  be  evaluated  for 
their  wildlife  potential  and  will  be 
recommended  for  their  retention  or  removal.* 

(6)  Bridges,  (a)  Designs  and  alignments 
should  minimize  disruption  of  sheetflow, 
waterflow,  and  drainage  patterns  or  systems. 

(b)  Approaches  to  permanent  structures  in  ' 
wetland  areas  should  be  located,  to  the 
maximum  extent  possible,  on  pilings  rather 
than  solid  All  causeways. 

(7)  Jetties,  groins,  and  breakwaters,  jetties, 
groins,  and  breakwaters  that  do  not  create 
adverse  sand  transportation  patterns  or 
unduly  disturb  the  aquatic  ecosystem  will  be 
acceptable. 

(8)  Levees  and  dikes,  (a)  Designs  and 
alignments  should  minimize  disruption  of 
natural  sheetflow,  waterflow,  and  drainage 
patterns  or  systems. 

(b)  Shoulder  and  slope  surface  should  be 
stabilized  following  construction  with  natural 
vegetation  plantings  or  by  seeding  of  native 
species,  where  possible,  or  by  riprapping. 

(c)  Upon  abandonment  of  a  project  site, 
levees  and  dikes  will  be  evaluated  for  their 
wildlife  potential  and  will  be  recommended 
for  their  retention  or  removal. 
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(9)  Lagoons,  impoundments,  waste  pits,  and 
emergency  pits,  (a)  Construction  should 
minimize  disruption  of  natural  sheetflow, 
waterflow,  and  drainage  patterns  or  systems. 

(b)  Areas  should  be  excavated  to  an 
impermeable  soil  formation  at  the  time  of 
construction,  or  lined  or  scaled. 

(c)  Operation  and  use  must  be  in  strict 
compliance  with  applicable  local.  State,  and 
Federal  regulations. 

(10)  Navigation  channels  and  access 
canals,  (a)  Designs  and  alignments  should 
minimize  disruption  or  natural  sheetflow, 
waterflow,  and  drainage  patterns  or  systems. 

(b)  Designs  should  meet  demonstrated 
navigational  needs. 

(c)  Designs  should  prevent  the  creation  of 
pockets  or  other  hydraulic  conditions  which 
would  cause  stagnant  water  problems. 

(d)  Designs  should  minimize  shoreline  or 
other  erosion  problems  and  interference  with 
natural  sand  and  sediment  transport 
processes. 

(e)  Designs,  where  recommended,  should 
use  temporary  dams  or  plugs  in  the  seaward 
ends  of  canals  or  waterways  until  excavation 
has  been  completed. 

(f)  Designs  should  minimize  changes  in 
tidal  circulation  patterns,  salinity  regimes,  or 
related  nutrient  and  aquatic  life  distribution 
patterns. 

(g)  Alignments  will  be  recommended  by  the 
Service  that  avoid  or  minimize  damages  to 
shellfish  grounds,  beds  of  productive  aquatic 
vegetation,  coral  reefs,  and  other  shallow 
water  and  wetland  areas  of  value  to  fish  and 
wildlife  resources. 

(h)  Alignments  should  make  maximum  use 
of  existing  natural  channels. 

(i)  Construction  should  be  conducted  in  a 
manner  that  minimizes  turbidity  and 
dispersal  of  dredged  material. 

(j)  Construction  should  follow  schedules, 
which  may  be  recommended  by  the  Service. 
These  schedules  will  aim  at  minimizing 
interference  with  fish  and  wildlife  migrations, 
spawning,  and  nesting  or  the  public's 
enjoyment  and  utilization  of  these  resources. 

(11)  Excavation  of  fill  material.  Excavation 
and  dredging  in  shallow  waters  and  wetlands 
will  be  discouraged  and  the  Service  will 
recommend  that  any  permit  issued  contains 
conditions  to  minimize  adverse  effects  and 
activities  in  important  fish  and  wildlife 
spawning,  nesting,  nursery,  and  rearing 
areas,  and  prohibit  construction  during 
critical  periods  of  migration,  spawning,  and 
nesting  activity. 

(12)  Disposal  of  spoil  and  refuse  material. 
In-bay,  open-water,  and  deep-water  disposal 
generally  will  be  considered  acceptable  by 
the  Service  only  after  all  upland  and  other 
alternative  disposal  sites  have  been  explored 
and  rejected  for  good  cause.  Deep-water 
disposal  will  be  acceptable  only  at  sites 
specifically  selected,  including  those  selected 
for  deposit  of  suitable  material  for  habitat 
improvement,  where  agreed  upon  by  all 
concerned  agencies. 

(13)  Drilling  and  injection  wells,  and 
production  facilities,  (a)  Directional  drilling 
techniques  should  be  used  where  practicable. 

(b)  Drilling  and  production  facilities  should 
utilize  equipment  that  prevents  or  controls,  to 


the  maximum  extent  practicable,  the 
discharge  of  pollutants. 

(c)  All  drilling  muds  should  be  stored  in 
tanks  or  diked  non-wetland  areas. 

(d)  Upon  abandonment  of  a  project  site, 
pertinent  facilities  will  be  evaluated  for  their 
wildlife  potential  and  will  be  recommended 
for  retention  or  removal. 

(14)  Pipelines,  (a)  Pipeline  routes  that  avoid 
or  minimize  damages  to  important  spawning, 
nesting,  nursery,  or  rearing  areas  will  be 
encouraged  by  the  Service. 

(b)  In  established  operational  areas, 
pipeline  routes  should  make  maximum  use  of 
existing  rights-of-way. 

(c)  In  all  areas,  pipelines  should  be 
confined  to  areas  which  will  minimize 
environmental  impact;  special  care  should  be 
taken  in  unaltered  areas. 

(d)  Where  recommended,  pipeline  access 
canals  should  be  immediately  plugged  at  the 
seaward  end  and  subsequently  maintained  to 
prevent  freshwater  or  saltwater  intrusion. 

(e)  Where  reco’mmended,  bulkheads,  plugs, 
or  dams  should  be  installed  and  maintained 
at  all  stream,  bay,  lake,  or  other  waterway  or 
water  body  crossings. 

(f)  Pipeline  placement  should  be  designed 
with  a  wide  margin  of  safety  against 
breakage  from  mud  slides,  currents, 
earthquakes,  or  other  causes.  In  areas  of  high 
natural  seismic  activity,  pipelines  should  be 
designed  and  situated,  to  the  maximum 
extent  possible,  to  be  “earthquake  proof." 

(g)  Pipeline  placement  by  the  push  method 
in  marshlands  will  be  encouraged. 

9.  Assistance  to  applicants  and  prospective 
applicants.  9.1A.  All  applications  for  works 
or  activities  subject  to  Federal  jurisdiction 
over  navigable  waters  will  be  considered 
within  the  framework  of  foregoing  policies 
and  guidelines.  It  is  the  position  of  the 
Service  that  these  guidelines,  if  followed,  will 
facilitate  the  orderly  review  of  permit 
applications  for  oil  and  gas  exploration  and 
development  activities.  Protection  is  a 
national  responsibility  that  cannot  be  shirked 
or  comprised  if  future  generations  are  to 
enjoy  a  satisfying  and  healthy  environment. 
The  Service  considers  that  adherance  to 
these  guidelines  is  requisite  to  this  national 
responsibility  and  the  Nation’s  goal  of 
environmental  quality.  . 

B.  The  Service  stands  ready  at  all  times  to 
assist  permit  applicants  in  formulating 
environmentally  sound  proposals  and  in 
avoiding  unnecessary  delays  in  developing 
environmentally  compatible  plans.  Contacts 
should  be  made  through  the  appropriate 
Regional  Office  of  the  Fish  and  Wildlife 
Service.  The  addresses  and  telephone 
numbers  of  the  Service’s  Regional  Offices 
and  a  map  of  the  States  each  Region  covers 
are  contained,  respectively,  in  Appendices  1 
and  2  below. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

REVIEW  OF  FISH  AND  WILDLIFE  ASPECTS 
OF  PROPOSALS  IN  OR  AFFECTING 
NAVIGABLE  WATERS 

(40  FR  55810-55824) 

Navigable  Waters  Handbook 

1.  Introduction. 

1.1  Purpose  and  arrangement  of  material. 

A.  This  brings  together  the  policy  and 
procedural  guidelines  and  pertinent  reference 
materials  applicable  to  the  program  of  the 
Division  of  Ecological  Services,  Fish  and 
Wildlife  Service,  regarding  dredge,  fill, 
materials  discharge  and  disposal  and  related 
Federal  and  federally  permitted  work  and 
activities  conducted  in  and  adjoining  the 
Nation's  waters.  > 

B.  The  guidelines  are  presented  in  this  10- 
section  main  part  of  the  handbook,  and  the 
reference  materials  are  organized  in  9 
appendixes:  A  through  I.  Appendixes  A,  B, 
and  C  include,  respectively,  form  letters  and 
reports,  recording  forms  and  other  procedural 
aids,  and  standard  recommendations. 
Appendix  D  contains  legal  and  related 
references;  Appendix  E,  official  policy 
statements  of  Interior,  Appendix  F,  official 
policy  statements  of  other  entities;  Appendix 
G,  technical  references;  Appendix  H,  general 
educational  material;  and  Appendix  I, 
procedural  references,  including  definitions 
of  terms. 

1.2  Developments  and  activities  covered — 
A.  Summary  of  coverage.  These  guidelines 
are  applicable  to  all  works  and  dredge,  fill 
and  other  activities  affecting  navigable 
waters  that  are  sanctioned,  permitted, 
assisted,  or  conducted  by  the  Federal 
Government.  The  central  focus  of  the 
handbook  is  on  the  navigation  permit 
program  of  the  Corps  (Corps  of  Engineers, 

U.S.  Department  of  the  Army)  conducted 
under  the  Act  of  March  3, 1899,  and  related 
Acts  (App.  D-2a),  but  the  coverage  includes: 

(1)  Works  and  activities  in  navigable 
waters,  federally  permitted  by  the  Corps 
under  Sec.  10  of  the  Act  of  March  3, 1899, 

App.  D-2a.  These  include  various  works  and 
activities  secondarily  permitted  by  the  Corps 
such  as:  Mineral  exploration  and 
development  on  outer  continental  shelf  and 
other  public  lands  for  which  leasing  and 
certain  basic  permitting  authority  riests  with 
the  Secretary  of  the  Interior;  rights  of  way  on 
public  lands  for  which  authority  rests  in  a 
number  of  Federal  land  administering 
agencies  including  several  bureaus  of 
Interior,  the  Forest  Service  and  others;  and 
use,  occupancy,  and  filling  of  and  removal  of 
sand,  gravel,  and  coral  from  tidelands, 
submerged  lands,  and  filled  lands  in  or 
adjacent  to  Guam,  the  Virgin  Islands,  and 
American  Samoa  which  is  permitted  by  the 
Secretary  of  the  Interior  under  Sec.  2  of  the 
Act  of  November  20, 1963,  App.  D-2w. 

(2)  Discharges  of  pollutants  and  the 
disposal  of  materials  in  navigable  waters  and 
the  transportation  for  and  dumping  of 
materials  in  ocean  waters  will  be  the  subject 
of  a  separate  handbook,  but  they  are  covered 
in  summary  here  because  of  their  relation  to 
the  fully  covered  activities: 
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(a)  Discharge  of  pollutants  into  navigable 
waters,  federally  permitted  by  the  EPA 
(Environmental  Protection  Agency)  or  by  the 
State  with  oversight  by  the  EPA  under  Sec. 
402  of  the  FWPCA  (Federal  Water  Pollution 
Control  Act,  as  amended  by  Pub.  L  92-500) — 
the  NPDES  Permits  (National  Pollutant 
Discharge  Elimination  System  Permits),  App. 
D-2s. 

(b)  Disposal  of  dredged  and  fill  material  in 
navigable  waters  and  transportation  of 
dredging  material  for  ocean  dumping, 
federally  permitted  by  the  Corps  with 
oversight  (and  veto  power)  by  the  EPA  under 
Sec.  404  of  the  FWPCA,  App.  D-2s  and  under 
Sec.  103  of  the  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972  (MPRSA),  App. 
D-2x. 

(c)  Transportation  of  materials  other  than 
dredged  material  for  dumping  in  ocean 
waters  and  dumping  of  such  materials  in  the 
territorial  sea  federally  permitted  by  EPA 
under  Sec.  102  of  the  MPRSA,  App.  D-2x. 

(d)  Disposal  of  sewage  sludge  which  would 
result  in  any  pollutant  entering  navigable 
waters,  federally  permitted  by  the  EPA  or  by 
a  State  with  oversight  by  the  EPA  under  Sec. 
405  of  the  FWPCA,  App.  D-2s. 

(3)  Bridges  and  causeways  over  navigable 
waters  federally  permitted  by  the  U.S.  Coast 
Guard  (Coast  Guard)  under  Pub.  L  89-670, 
App.  D-2m,  and  basically  under  Sec.  9  of  the 
1899  Act,  App.  D-2a. 

(7)  Other  federally  conducted  or  sanctioned 
work  such  as  channels,  highways,  airports, 
transmission  lines,  etc. 

(8)  Steam  electric  plants  and  other  facilities 
using  natural  waters  for  cooling  will  be  the 
subject  of  a  separate  handbook.  They  are 
covered  here  in  summary  fashion  because 
they  frequently  require  a  permit  from  the 
Corps  under  Sec.  10  of  the  1899  Act  and  a 
NPDES  permit  under  Sec.  402  of  the  FWPCA 
as  well  as  a  construction  permit  and 
operating  license  from  the  NRC  (Nuclear 
Regulatory  Commission)  if  nuclear  fueled. 

B.  Corps,  EPA,  and  Coast  Guard  permits. 

(1)  The  Secretary  of  the  Army  is  authorized 
by  the  Act  of  March  3, 1899,  to  issue  permits 
to  construct  piers,  jetties,  or  similar 
st.ucture8,  or  to  dredge  and  fill  in  the 
navigable  waters  of  the  United  States.  This 
authority  is  assigned  to  the  Corps,  except  that 
the  Coast  Guard,  Department  of 
Transportation,  issues  permits  for 
construction  of  bridges  and  causeways  over 
navigable  waters  as  provided  in  Pub.  L  89- 
670,  the  Department  of  Transportation  Act. 

(2)  The  1899  Act  makes  it  unlawful  for 
anyone  to  conduct  any  work  or  activity  in 
navigable  waters  of  the  U.S.  without  a 
Federal  permit.  Government  agencies. 

Federal,  State,  and  local,  as  well  as  persons, 
corporations,  and  other  entities  must  apply 
for  a  permit  when  they  propose  works  or  an 
activity  in  such  waters,  and  they  must  obtain 
a  permit  prior  to  commencing  the 
construction  or  other  activity. 

(3)  Dikes,  dams,  and  similar  obstructions  to 
navigation  require  the  consent  of  the 
Congress  as  well  as  approval  of  plans  by  the 
Chief  of  Engineers  and  the  Secretary  of  the 
Army  (see  App.  D-4a,  Sec.  9)  unless  the 
navigable  portions  of  the  involved  water 
body  lie  wholly  in  one  State.  In  the  latter 


case  the  structure  may  be  built  under 
authority  of  the  State  legislature  but  the  plans 
and  any  modification  thereof  must  still  be 
approved  by  the  Chief  and  the  Secretary. 

(4)  When  the  District  Engineer  (CE)  or 
District  Commander  (CG)  receives  an 
application  for  a  permit,  he  routinely  issues  a 
public  notice  given  the  details  of  the  work  to 
be  performed  under  the  permit.  These  notices 
are  distributed  to  the  appropriate  Service 
regional  and  area  offices  and  to  other 
bureaus  of  Interior,  the  EPA,  the  National 
Gceanic  and  Atmospheric  Administration 
(NOAA),  and  other  Federal  or  State  agencies 
and  interested  individuals,  usually  with  a  30- 
day  deadline  for  receipt  of  any  comments 
and  recommendations. 

(5)  The  authority  of  the  Corps  to  issue 
permits  for  the  discharge  of  refuse  into  or 
affecting  navigable  waters  under  section  13 
of  the  Act  of  March  3, 1899,  was  greatly 
modified  by  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  (Sec.  2  of 
Pub.  L.  92-500,  October  18, 1972). 

No  Section  13  permits  may  be  issued 
henceforth  by  the  Corps  for  the  discharge  of 
pollutants  into  navigable  waters  from  point 
sources.  Section  13  permits  in  existence  and 
pending  applications  for  such  permits  for 
point  sources  were  made  one  with  the  NPDES 
permit  system  administered  by  EPA  or  the 
State  with  EPA  oversight  under  Section  402  of 
the  FWPCA.  Section  13  remains  a  viable 
prohibition  against  any  type  of  unauthorized 
discharge  or  deposit  covered  by  this  section 
for  which  application  for  permit  has  not  been 
made  and  against  certain  other  violations. 
Permits  for  disposal  or  deposit  of  dredged  or 
fill  material  in  navigable  waters,  issued  by 
the  Corps  under  Section  10  of  the  1899  Act, 
now  require  approval  of  EPA  under 
provisions  of  the  FWPCA  relating  to  these 
permits  and  those  for  disposal  of  sewage 
sludge.  Note  also  that  under  Section  403  of 
the  FWPCA,  special  provision  is  made  for 
control  of  ocean  discharges,  through  NPDES 
permits.  Transportation  for  and  dumping  of 
materials  in  ocean  waters  are  controlled  by 
EPA  and  the  Corps  under  provisions  of  the 
Marine  Protection,  Research,  and  Sanctuaries 
Act  of  1972  (Pub.  L  92-832,  October  23, 1972; 
App.  D-2x). 

(6)  The  Coast  Guard  processes  applications 
for  bridges  and  causeways  much  the  same  as 
the  Corps  does  applications  for  other  work 
(see  flow  chart  App.  B-4a).  Service  review 
and  reporting  on  CG  applications  is  similar  to 
those  for  the  Corps,  with  the  substitution  of 
proper  agency  references. 

(7)  The  processing  of  NPDES  permit 
applications  by  the  EPA  or  the  States  and  of 
ocean  dumping  permits  by  EPA  will  provide 
for  review  and  comment  by  the  Service  at  the 
Regional  Office  leve.  much  the  same  as  with 
applications  handled  by  the  Corps.  Each 
Regional  Office  must  assure  itself  that  it  is 
properly  notified  of  permit  applications  and 
apprised  of  actions  related  to  the  Service 
interest  in  these  new  programs  approved  in 
1972  (see  App.  D-2s  and  D-2x). 

(8)  The  Department  has  no  interagency 
agreement  with  the  Department  of 
Transportation  (Coast  Guard)  or  with  the 
EPA  on  procedures  for  Secretarial  review  as 
it  has  with  the  Department  of  the  Army 


(Memorandum  of  Understanding  of  July  13, 
1967,  see  App.  E-3)  so  that  any  issues  that 
cannot  be  resolved  at  the  Regional  Office 
must  be  submitted  to  the  Central  Office  for 
resolution  on  a  case-by-case  basis. 

C.  Permits  involving  both  Federal  public 
lands  or  other  Federal  responsibility  and 
navigable  waters.  (1)  Various  private  works 
and  activities  are  permitted  on  Federal  public 
lands,  e.g.,  mineral  exploration  and 
development,  canal  and  transmission  line 
crossings,  hydroelectric  power  development, 
etc.  Other  works  involve  federally  assigned 
responsibility,  e.g.,  nuclear  steam-electric 
powerplants.  These  works  and  activities 
when  they  impinge  on  navigable  waters  also 
require  a  permit  under  Section  10  of  the  1899 
Act.  They  also  may  require  other  permits  for 
discharges  or  materials  dumping  and  water 
quality  certifications  and  marine  sanctuary 
certifications  under  the  FWPCA  or  the 
MPRSA. 

(2)  Construction,  operation,  and 
maintenance  of  physical  structures  of 
hydroelectric  projects  licensed  under  the 
Federal  Power  Act  do  not  require  such 
separate  permits  because  all  public  interest 
aspects  including  navigation  are  provided  for 
under  the  Act.  However,  plans  for  any  dam 
or  other  structure  of  the  FPC  project  that 
afreets  navigation  must  have  the  approval  of 
the  Chief  of  Engineers  and  the  Secretary  of 
the  Army.  Also,  any  dredging,  filling, 
discharge,  or  disposal  related  to  an  FPC 
project  but  not  constituting  construction, 
operation,  or  maintenance  of  the  project's 
physical  structures  does  require  Federal 
permits  of  the  Army.  Some  FPC  licensed 
works  and  related  activities  also  may  require 
an  NPDES  permit  and  water  quality 
certification. 

(3)  Outer  continental  shelf  and  other  public 
land  leases  for  oil  and  minerals  exploration 
and  development  are  executed  by  the 
Secretary  of  the  Interior  through  the  Bureau 
of  Land  Management  and  permits  for  drilling 
and  other  mineral  developments  are  issued 
by  the  Geological  Survey  with  the  advice  of 
other  Interior  bureaus. 

Also  Interior  bureaus,  the  Forest  Service, 
and  other  Federal  land  management  agencies 
issue  rights-of-way  and  other  permits  which, 
in  particular  cases,  involve  navigable  waters. 
It  is  apparent,  therefore,  that  related 
navigation  permits  issued  by  the  Corps  and 
Coast  Guard  and  NPDES  permits  issued  by 
EPA  or  a  State  to  cover  these  may  involve 
two  separate  Service  reviews. 

(a)  Any  Service  review  of  inhouse  Interior 
leasing  and  permitting  actions,  excepting 
rights-of-way,  usually  has  taken  place  at  the 
Washington  level.  Procedures  for  interbureau 
coordination  within  Interior  on  the  selection 
of  areas  to  be  offered  for  lease  sales  and  as 
to  conditions  to  be  included  in  drilling  and 
other  exploration  and  development  permits  to 
be  issued  by  GS  are  the' subject  of  an 
interbureau  memorandum  of  understanding 
(App.  E-2)  and  detailed  procedural  guidelines 
are  being  developed. 

(b)  Rights-of-way  applications  made  to 
Interior  bureaus  and  the  Forest  Service  are 
normally  reviewed  by  the  Service  at  Regional 
Office  level  on  a  case-by-case  basis  under 
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somewhat  loosely  defined  procedures  similar 
to  those  for  Federal  projects. 

(c)  Dr.  King’s  September  23, 1971, 
instructional  memorandum  and  enclosures  on 
outer  continental  shelf  lands  (App.  E-9) 
explain  the  procedures  with  respect  to 
applications  for  Section  10  permits  of  the 
Corps  on  these  Interior  approved  activities. 
Essentially,  District  Engineers  of  the  Corps 
review  applications  for  permit  on  outer 
continental  shelf  activities  only  from  the 
standpoint  of  navigation  and  national 
security. 

The  Secretary  of  the  Army  desires  and  has 
asked  Interior  to  provide  the  District  Engineer 
with  assurance  in  writing  for  each 
application  related  to  outer  continental  shelf 
lands  “that  fish  and  wildlife  and  other 
environmental  matters  were  reviewed  and 
that  there  is  no  objection  *  *  *”  to  the 
issuance  of  a  permit.  Interior  has  agreed  to 
this  procedure  based  on  the  fact  that  the 
Secretary  has  adequate  authority  to  protect 
the  environment  through  leasing  and 
regulatory  authorities  on  the  outer 
continental  shelf  lands.  No  doubt  the  Corps 
will  want  similar  assurance  on  other 
applications  where  the  primary  approval  is 
given  by  Interior.  Likewise,  the  Coast  Guard 
will  want  such  assurance  in  similar 
situations. 

(4)  No  definite  arrangements  have  been 
made  for  interbureau  review  in  Interior  of  the 
permits  for  use,  occupancy,  filling,  and 
excavation  of  tidelands  and  submerged  lands 
of  Guam,  the  Virgin  Island,  and  American 
Samoa  issued  by  the  Secretary  although 
those  related  to  the  Virgin  Islands  have  been 
informally  conducted  at  regional  level.  Efforts 
are  underway  to  develop  suitable 
comprehensive  procedures. 

(5)  As  noted  above,  activities  primarily 
approved  by  Interior  may  also  require  a 
Corps  permit,  processed  at  regional  level.  In 
these  cases  the  Corps  permit  is  issued 
subsequent  to  the  Interior  permit  and,  as 
noted,  is  only  addressed  to  navigation  and 
national  security  with  Interior  having  full 
responsibility  for  environmental  matters. 
Other  permits  and  certifications  under  the 
FWPCA  and  the  MPRSA  also  may  be 
involved. 

In  all  of  these  cases  where  two  or  more 
Federal  permits  are  required  for  a  particular 
works  or  activity,  great  care  must  be 
observed  that  the  Service  position  is 
consistent.  If  it  is  found  impossible  to  be 
consistent  due  to  change  of  circumstances  as 
between  separate  reviews,  the  change  of 
position  should  be  reviewed  within  the 
Department  and  clearly  explained  to  the 
Corps  of  Engineers.  Similar  care  should  be 
taken  with  review  of  environmental  impact 
statements  which  may  be  handled  at  a 
different  time  or  by  a  different  reviewer  than 
the  related  permit  or  license. 

D.  Federal  and  other  dredge  and  fill 
activities.  (1)  The  Corps  itself  conducts 
dredge  and  fill  activities  both  by  contract  and 
with  its  own  equipment  largely  in  relation  to 
its  responsibilities  for  flood  control  and 
maintaining  navigation  channels,  harbors, 
and  beaches  and  other  civil  and  military 
works.  These  activities  and  works  are  subject 
to  provisions  of  the  FWPCA  and  MPRSA  as 


well  as  NEPA  and  the  Coordination  Act. 
Public  notices  of  intention  to  conduct  such 
work  usually  are  distributed  in  the  same  way 
as  notices  of  permit  application  and 
deadlines  for  response  are  similarly  short. 

Dredge  and  fill  work  conducted  in  relation 
to  original  construction  or  major  modification 
of  Federal  or  federally  assisted  navigation 
and  flood  control  projects  normally  is  known 
to  the  Service  long  in  advance,  and  reviews 
of  proposals  for  such  work  are  programmed, 
budgeted,  and  scheduled  in  consonance  with 
the  lead  agency  reporting  schedules. 

(2)  As  to  dredge  and  fill  activities 
conducted  on  non-navigable  waters  in 
relation  to  transmission  and  pipeline 
crossings  and  other  riparian  installations,  the 
Service  may  not  receive  adequate  early 
notice.  Belated  notice  may  be  received 
through  circulation  and  review  of 
environmental  impact  statements  prepared 
under  NEPA.  Notice  on  highway  and  airport 
projects  should  be  received  from  the 
Department  of  Transportation  under 
provision  of  Sec.  4(f)  of  the  Department  of 
Transportation  Act  (App.  D-2m)  and  Sec. 
16(c)(4)  of  the  Airport  and  Airway 
Development  Act  (App.  D-2t).  Notice  may 
also  come  in  certain  cases  from  applications 
to  the  Bureau  of  Land  Management  or  other 
land  management  bureaus  of  the  Department, 
including  the  Service,  or  the  Forest  Service 
for  rights-of-way  across  Federal  lands. 

(3)  Dredge,  fill,  and  other  activities 
conducted  in  or  so  as  to  affect  navigable 
waters  by  Federal  agencies  in  relation  to 
their  land  management  and  other  functions 
also  are  subject  to  provisions  of  Sec.  10  of  the 
1899  Act  and  to  those  of  the  Federal  Water 
Pollution  Control  Act.  Thus,  for  example,  the 
Service's  activities  in  improving  tidal 
marshlands  on  its  coastal  refuges  require  a 
Federal  permit  if  they  involve  navigable 
waters  and  wetlands.  Similarly,  the  Service’s 
facilities  on  navigable  waters  require  a 
NPDES  permit  from  EPA.  The  Service,  as  well 
as  other  Interior  bureaus  and  other  Federal 
agencies,  must  be  especially  vigilant  to  avoid 
real  or  apparent  violations  of  the  law  lest 
their  sincerity  and  dedication  to 
environmental  preservation  and  restoration 
become  suspect. 

E.  Detection  of  violations  of  the  Interstate 
Land  Sales  Full  Disclosure  Act.  (1)  The 
Department  of  Housing  and  Urban 
Development  (HUD),  Office  of  Interstate 
Land  Sales  Registration  (OILSR)  has 
requested  and  the  Service  has  agreed  to 
cooperate  through  its  permit  review  activities 
in  the  detection  of  violatidns  of  the  Interstate 
Land  Sales  Full  Disclosure  Act  (App.  D-2u). 
Essentially  the  Service  has  agreed  to  provide 
all  practicable  cooperation  and  specifically  to 
provide  to  the  Administrator  of  OILSR  copies 
of  all  reports  to  the  Corps  on  suspected 
unauthorized  activities  and  of  all  comments 
on  major  permit  applications. 

'  (2)  Detailed  procedural  guidelines  on  this 
coordination  are  provided  in  Instructional 
Memorandum  RB-46  (App.  E-23). 

1.3  Ecological  services  activities  involved. 
Sec.  2  of  this  handbook  presents  an  overview 
t)f  the  objectives  and  policies  of  the  Service 
applicable  to  the  activities  covered  in  the 
handbook.  Detailed  policy  guidelines  are 


presented  in  Sec.  5  and  detailed  procedural 
guidelines  are  presented  in  other  sections  as 
follows: 

Sec.  3,  preliminary  screening  of  proposals. 

Sec.  4,  field  investigations. 

Sec.  7,  reporting,  including  reviews  of 
environmental  impact  statements  and 
reporting  apparently  illegal  activities. 

Sec.  8,  Surveillance  of  illegal  work  and 
monitoring  of  ongoing  and  completed  work. 

Sec.  9,  education  of  the  public. 

Sec.  10,  hearings  and  court  testimony. 

2.  Objectives  and  policies. 

2.1  Objectives  of  the  Department  and 
Service  in  relation  to  dredge  and  fill  and 
other  water-related  activities  are  to  protect 
and  preserve  fish  and  wildlife  habitat, 
conserve  fish  and  wildlife  resources,  and 
protect  public  trust  rights  of  use  and 
enjoyment  in  and  associated  with  navigable 
and  other  waters  of  the  United  States. 

A.  The  Service  strives  to  meet  these 
objectives  by  encouraging  developers  to  use 
every  possible  means,  method,  and 
alternative  (including  non-development)  to 
prevent  harmful  environmental  impacts  and 
degradations,  to  restore  habitat,  and  increase 
opportunities  for  public  use  through  proper 
development  and  land  use  control. 

B.  The  Service  also  assists,  within  the 
limits  of  its  resources,  the  programs  of  other 
agencies,  and  especially  those  of  other 
Interior  bureaus  dedicated  to  the  public 
interest  in  man’s  environment. 

C.  More  specifically  the  Service,  through 
taking  of  every  appropriate,  useful  action,  has 
the  following  long-range  objectives  or  goals: 

(1)  Respecting  navigable  waters,  their 
tributaries  and  related  wetlands  of  the  United 
States: 

(a)  Stopping  and  remedying  all  illegal 
activities  which  are  damaging  or  posing  a 
threat  of  damage  to  the  naturally  functioning 
aquatic  and  wetland  ecosystems  or  the 
dependent  human  uses  and  satisfaction,  and 
assisting  the  actions  of  other  bureaus  in 
protection  of  environmental  resources, 
values,  and  uses  for  which  they  and  the 
Department  of  the  Interior  have 
responsibilities,  including  natural,  cultural, 
and  general  recreational  resources,  values, 
and  uses,  and  the  water  quality  aspects  of 
such  values  and  uses. 

(b)  Ensuring  that  all  authorized  works, 
structures,  and  activities  are  (1)  judged  to  be 
the  least  ecologically  damaging  alternative  or 
combination  of  alternatives  [e.g.,  all 
appropriate  means  have  been  adopted  to 
minimize  environmental  losses  and 
degradations)  and  (2)  in  the  public's  interest 
in  safeguarding  the  environment  from  loss 
and  degradation.  Water  dependency  of  a 
work,  structure  or  activity  will  be  considered 
when  criterion  (1)  above  has  not  been  met. 

In  determining  whether  criteria  (1)  and  (2) 
have  been  met,  the  Service  will  always 
consider:  (a)  the  long-term  effects  of  the 
proposed  work,  structure,  or  activity;  (b)  its 
cumulative  effects  when  viewed  in  the 
context  of  other  already  existing  or 
forseeable  works,  structures,  or  activities  of 
the  same  kind;  and/or  (c)  its  cumulative 
effects,  when  viewed  in  the  context  of  other 
already  existing  or  forseeable  works, 
structures,  or  activities  of  different  kinds. 
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Respecting  all  other  waters  and  wetlands 
of  the  Nation  not  determined  to  be  navigable 
waters  in  the  context  of  Federal  law, 
particularly  with  respect  to  proposals 
activities,  and  sanctioning  actions  of  the 
Federal  Government  and  where  the 
concerned  resources  involve  a  national 
interest:  long-range  objectives  or  goals  are 
identical  to  those  above-stated  for  navigable 
waters,  insofar  as  legally  possible. 

2.2  Policies.  A.  The  Service  exercises  and 
encourages  all  efforts  to  preserve,  restore, 
and  improve  the  fish,  wildlife,  and  naturally 
functioning  aquatic  and  wetland  ecosystems 
and  assists  in  the  preservation  of  other 
environmental  resources  of  the  Nation,  for 
the  benefit  of  man. 

(1)  The  Service  reviews,  investigates,  and 
cooperates  fully  in  providing  ecological 
advice  on  formulation  of  Federal  and 
federally  permitted,  assisted,  and  sanctioned 
plans  for  activities  and  developments  in  the 
Nation's  waters  and  wetlands  under 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act,  App.  D-2e. 

(2)  The  Service  prepares  comments  and 
recommendations  on  proposals  for  Federal 
and  federally  permitted,  assisted,  and 
sanctioned  activities  and  developments  in  the 
Nation’s  waters  and  wetlands. 

(3)  The  Service  provides  technical  guidance 
and  assistance  to  government  agencies  and 
concerned  citizens  on  environmental  aspects 
of  management  of  waters  and  wetlands.  It 
encourages  development  and  adoption  of 
comprehensive  regional  and  statewide  plans 
for  the  management  of  such  waters  and  lands 
as  anticipated  by  the  Water  Resources 
Planning  Act,  the  Estuary  Protection  Act,  the 
Coastal  Zone  Management  Act  of  1972,  as 
provided  by  certain  State  and  local  zoning 
actions,  and  as  may  be  provided  by  any 
comprehensive  national  land-use  act. 

(4)  The  Service  encourages  and  provides 
technical  guidance  and  assistance  to  local 
and  State  programs,  symposia,  and  other 
organized  efforts  designed  to  further  public 
education  and  awareness  of  environmental 
values  and  actions  to  abate  threats  to  waters 
and  wetlands  of  the  Nation. 

The  Service  assists  all  Federal  agencies 
involved  in  planning  construction  or 
permitting  and  licensing  activities  in  the 
Nation’s  waters  and  wetlands  to  meet  their 
responsibilities  under  Section  7  of  the 
Endangered  Species  Act  of  1973.  This 
includes  helping  to  ensure  that  the  continued 
existence  of  an  endangered  or  threatened 
species  is  not  further  jeopardized  nor  will  the 
actions  to  be  taken  result  in  the  destruction 
or  modification  of  such  species  habitat  that  is 
determined  critical.  Such  assistance  should 
enable  these  agencies  to  avoid  initiation  of 
proposals  which  could  place  such  species  or 
their  critical  habitat  in  jeopardy. 

(6)  The  Service  assists  particularly  other 
bureaus  of  the  Department  of  the  Interior  in 
meeting  their  special  responsibilities  for  the 
Nation's  environmental  values,  including 
cultural  and  natural  values,  general 
recreation  values,  and  water  quality,  among 
others. 

B.  The  Service  actively  discourages 
activities  and  developments  in  or  affecting 
the  Nation's  waters  and  wetlands  which 


would  individually  or  cumulatively  with 
other  developments  on  a  waterway  or  group 
of  related  waterways  unnecessarily  destroy, 
damage,  or  degrade  fish,  wildlife,  naturally 
functioning  aquatic  and  wetland  ecosystems, 
and/or  the  dependent  human  satisfactions.  In 
this,  the  Service  assists  other  Interior  bureaus 
and  seeks  their  aid  in  protecting  all 
environmental  resources  under  the  purview 
of  the  Department  of  the  Interior. 

(1)  The  Service  considers  navigable  waters 
to  include  all  waters,  water  bodies,  and 
wetlands  subject  to  Federal  jurisdiction 
under  provisions  of  the  River  and  Harbor  Act 
of  1899  and  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  as  clarified 
by  Federal  regulations  and  court  decisions  or 
as  modified  by  Federal  law. 

(a)  For  nonwater-dependent  works, 
particularly  where  biologically  productive 
wetlands  are  involved  and  alternative  upland 
sites  are  available  (as  may  be  suggested  from 
field  appraisal — see  Sec.  4.1A — by  a  Service 
biologist),  the  Service  usually  recommends 
denial  of  a  permit  unless  the  public  interest 
requires  further  consideration.  Further 
consideration  may  be  indicated  by  an 
approved  land  use  plan  (see  Sec.  5.2A(2))  or 
in  the  absence  of  such  a  master  plan,  from 
the  determination  made  by  the  responsible 
Federal  regulatory  agency  after  carefully 
weighing  all  factors  relevant  to  the  public 
interest  and  reflecting  the  national  concerns 
for  both  protection  and  utilization  of 
important  resources  (see  paragraphs  (f)  and 
(g)(3)  of  33  CFR  209.120,  App.  D-4a(2)). 

(b)  For  water-dependent  works,  die  Service 
discourages  the  occupation  and  destruction 
of  biologically  productive  wetlands  and 
shallows.  The  Service  usually  recommends 
that  the  site  occupied  involve  the  least  loss  of 
area  on  the  least  valuable  of  the  alternative 
sites;  that  avoidable  loss  or  damage  to  such 
productive  wetlands  and  shallows,  their  fish 
and  wildlife,  and  their  human  uses  be 
prevented;  and  that  any  damages  or  losses  of 
such  resources,  proved  unavoidable,  be 
reasonably  mitigated  or  compensated. 

(2)  The  Service  places  special  emphasis  on 
vegetated  and  other  productive  shallow 
waters  and  wetlands  and  on  fish  and  wildlife 
species  for  which  the  Secretary  of  the  Interior 
has  delegated  and  specifically  mandated 
responsibilities: 

(a)  Wetlands  as  described  in  "Wetlands  of 
the  United  States."  Circular  39  of  the  U.S. 

Fish  and  Wildlife  Service,  published  in  1956, 
republished  in  1971. 

(b)  Estuarine  and  Great  Lakes  areas  as 
defined  in  the  Estuary  Protection  Act,  the 
Coastal  Zone  Management  Act  of  1972,  and 
Sec.  104(n)  of  the  Federal  Water  Pollution 
Control  Act,  App.  D-2o,  D-2v,  and  D-2s. 

(c)  Migratory  birds,  anadromous  and  Great 
Lakes  fishes,  and  endangered  species  as 
defined  respectively  in  the  Migratory  Bird 
Treaty  Act,  Anadromous  Fish  Conservation 
Act  and  the  Endangered  Species  Act  of  1973, 
App.  D-2b,  D-21  and  D-2q. 

(3)  The  Service  alerts  NMFS  and  State 
wildlife  agencies  and  consults  with  them  on 
all  matters  related  to  their  interest  and 
responsibilities  in  keeping  with  provisions  of 
the  Fish  and  Wildlife  Coordination  Act,  App. 
D-2E.  In  like  manner,  the  Service  alerts  and 


consults  with  the  NPS  on  potential 
degradations  of  cultural  and  natural  values. 
The  BOR  on  recreational  aspects,  and  other 
agencies,  particularly  Interior  bureaus,  on 
any  special  environmental  or  other 
involvements  of  the  proposed  work  in  their 
special  interest  such  as  BR  and  GS  on  water 
quality  and  BLM  and  BIA  as  well  as  NPS  on 
involved  lands  and  resources  under  their 
jurisdiction  (Section  6 — Coordination,  Liason, 
and  negotiation). 

(4)  The  Service  discourages  exclusionary 
occupation  of  navigable  waters  and  their 
shorelines  by  riparian  owners  or  by  anchored 
boats  (see  Rec.  XVIII  of  House  Report  91- 
1433,  App.  D-8)  and  other  cumulatively 
harmful  uses  of  such  waters  and  shorelines. 

(5)  The  Service  requests  guarantees  that 
the  authorized  work  is  actually  carried  out  as 
promised  and  as  required  by  conditions  of 
the  permit  provisions  of  law,  or  agreements 
formalized  in  writing.  In  appropriate  cases,  a 
performance  bond  may  be  requested  of  a 
private  permittee  as  a  condition  of  the  permit. 
With  a  Federal  project  the  Service  will  strive 
to  have  important  fish  and  wildlife  provisions 
specifically  mentioned  in  the  authorizing  act. 

(6)  The  Sevice  conducts  and  urges 
surveillance  of  unauthorized  activities  and 
developments  in  navigable  waters; 
indentifies  and  investigates  illegal  dredging, 
filling,  other  work  and  installations  in  such 
waters;  reports  the  illegal  work  to  the  Corps 
or  Coast  Guard;  and  otherwise  supports 
Federal  actions  against  violators  of  Federal 
law  in  cooperation  with  the  Solicitor  and  U.S. 
Attorneys. 

(7)  The  Service  assists  and  promotes 
surveillance  of  navigable  waters  for 
unauthorized  discharges  of  harmful 
pollutants,  escape  of  harmful  pollutants  from 
non-point  fixed  and  deposited  sources  on 
upland,  spills  of  oil  and  hazardous 
substances,  dumping  of  materials  in  ocean 
waters  and  other  water  pollution  sources 
endangering  fish  and  wildlife  or  their  uses  in 
cooperation  with  the  EPA,  Corps,  NMFS,  and 
Coast  Guard;  reports  water  pollution 
situations  harmful  to  environmental  and 
human-use  values  to  the  responsible 
regulatory  agency;  and  otherwise  assists  and 
supports  Federal  actions  against  violators  of 
the  Federal  Water  Pollution  Control  Act  and 
the  Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972. 

Authorities  and  references  supporting  the 
foregoing  Objectives  and  Policies  are 
included  in  App.  D,  E,  F,  and  G. 

3.  Preliminary  screening  of  proposals. 

3.1  General  outline  of  screening  procedure. 
A.  Upon  receipt  of  notice  of  permit 
application  or  initiation  of  a  study,  the 
proposed  work  project  or  activity  is  first 
logged  and  scheduled  for  investigations  and 
reporting  if  appropriate.  (The  logging  form 
presented  in  App.  B-l  is  to  be  used  by  all 
Offices.) 

It  is  absolutely  essential  to  maintain 
complete,  up-to-date  records  to  assure  timely 
actions  and  afford  an  accurate  basis  for 
summarizing  accomplishments.  A  flow  chart 
showing  action  sequence  in  review  of  permit 
applications  is  given  in  App.  B-4a. 

B.  All  public  notices  of  applications  for 
permits  received  from  the  Corps,  EPA,  or 
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Coast  Guard  are  then  screened  to  exclude 
from  further  consideration  those  where  the 
proposal  obviously  will  have  no  impact  or  at 
most  an  inconsequential  impact  on  fish  and 
wildlife  resources.  Such  “no-interest”  notices 
are  to  be  appropriately  marked  to  show 
determination,  initialed  by  the  reviewer,  its 
log  entry  completed,  and  the  notice  filed.  A 
response  usually  is  advisable  on  such  notices 
(see  below). 

(1)  On  the  basis  of  notice  received,  the 
Ecological  Services  biologist  screens  each 
proposal  in  his  office  preliminary  to  further 
action  so  as  to  determine: 

(a)  The  adequacy  of  the  information 
supplied  and  available  for  proper  review. 

(b)  The  apparent  environmental 
significance — what  resources  would  be 
affected  and  how  seriously?  Is  the  impact  of 
the  proposal  significant  in  view  of  its 
anticipated  direct  and  secondary  effects  and 
in  light  of  existing  or  potential  cumulative 
effects  of  similar  or  other  developments 
affecting  the  same  resources? 

(c)  The  apparent  social  and  economic 
significance — who  would  benefit  and  in  what 
way? 

(d)  The  degree  of  water  dependency. 

(e)  The  apparent  need  for  the  work  in  terms 
of  public  health,  safety,  and  welfare. 

(f)  Whether  an  environmental  statement 
has  been  prepared  and  whether  one  is 
necessary  or  advisable. 

(g)  The  desirability  of  and  apparent 
opportunities  for  modifying  the  design, 
construction  methods,  and  operating 
procedures  of  the  proposal  and/or  selecting 
an  alternative  site  to  minimize  environmental 
damages  or  restore  and  improve 
environmental  and  social  values. 

(2)  It  is  the  Service  position  that  it  is  proper 
to  assess  the  total  impact  of  the  total 
development,  including  any  part  to  be  located 
on  uplands  and  any  secondary  effects.  The 
totality  of  existing  and  projected  cumulative 
impact  of  all  developments  effecting  a 
waterway  or  group  of  related  waterways  and 
the  dependent  resources  thereof  also  must  be 
considered. 

(3)  With  Federal  proposals  for  study  or 
work,  both  new  and  maintenance,  there 
normally  is  water  dependency  and  a 
presumption  of  Service  interest.  Excepting 
periodic  maintenance  work,  the  Service 
activity  normally  will  have  been  scheduled 
and  budgeted  in  program  documents. 

(4)  There  may  appear  to  be  no  necessity  to 
respond  to  notices  having  no  Service  interest, 
but  it  is  usually  desirable  for  a  number  of 
reasons  to  record  the  lack  of  interest 
particularly  if  response  is  requested  by  the 
lead  or  regulatory  agency.  (See  App.  A-l  for 
suggested  form  letters  for  no  action  cases.) 

(5)  It  is  essential  to  respond  within  the  set 
times  especially  where  there  is  Service 
interest  even  if  the  response  is  only  a  request 
for  more  time.  Such  timely  response  will 
assure  that  the  Corps,  EPA,  Coast  Guard  or 
planning  agency  will  not  have  cause  to  act 
prior  to  receipt  of  the  Service  report. 

C.  If  the  applicant  has  failed  to  supply 
needed  information  this  fact  is  promptly 
conveyed  to  the  regulatory  agency  together 
with  a  request  that  the  permit  application  be 
held  «n  abeyance  until  the  information 


(including  an  EIS  if  found  necessary)  has 
been  received  or  otherwise  obtained  by  the 
Service  and  adequate  opportunity  has  been 
afforded  for  review,  consultation,  and 
presentation  of  recommendations.  (See 
suggested  form  letter  in  App.  A-2  and 
information  required  of  applicants  by  Corps 
regulation  in  paragraph  (h)  of  33  CFR  209.120, 
App.  D-4a(2).) 

(1)  The  Service  makes  every  effort  to  assist 
applicants  and  other  project  sponsors  in  a 
timely  manner  in  formulating 
environmentally  acceptable  plans  and 
resolving  related  problems,  but  it  cannot 
cooperate  or  act  in  the  absence  of  needed 
information  nor  without  adequate  time.  The 
Service  will  request  extensions  of  time  as 
required  to  effect  a  proper  investigation  and 
to  consummate  necessary  coordination  and 
negotiations.  (See  App.  A-3  for  suggested 
form  letter.) 

(2)  Where  biologically  productive  wetlands 
or  other  ecologically  important  resources  and 
values  are  involved,  it  is  the  Service  position 
that  the  burden  of  proof  is  on  the  applicant  to 
demonstrate  that  his  proposal  is 
environmentally  sound  and  in  the  public 
interest  (see  paragraphs  (g)(3)(iv)  and  (h)(3) 
of  33  CFR  209.120,  App.  D-4a(2).) 
Consequently,  any  delay  occasioned  by  the 
Service's  request  for  necessary  information 
may  derive  from  the  applicant's  failure  to 
properly  prepare  his  proposal  for 
consideration  of  its  acceptability.  (See  the 
reverse  side  of  the  information  request  form. 
App.  A-2,  and  information  check  list,  App.  B- 
3). 

3.2  Suggested  aids  to  screening.  It  is  of 
great  assistance  to  expeditious  screening  of 
applications  for  permits  in  navigable  waters, 
as  well  as  to  reporting  on  them,  to  prepare 
and  maintain  in  each  field  office  habitat  type 
maps,  with  related  notes  and  data  descriptive 
of  each  type,  for  all  waters  and  wetlands 
under  the  purview  of  that  office.  The  maps 
should  be  of  sufficient  scale  and  detail  to 
permit  ready  and  certain  decisions  as  to  the 
likelihood  of  damage  and  the  kinds  of  habitat 
and  associated  species  expected  to  be 
affected  based  on  the  information  on,  and 
keyed  to,  the  map. 

Useful  source  books  and  maps  should  be 
kept  at  hand  organized  for  ready  reference. 
Good  general  sources  include: 

A.  “The  National  Atlas"  (U.S.G.S.  1970) 
provides  physical  data  on  costal  areas  of  the 
United  States,  pp.  78-84,  which  although 
gross  for  our  purposes  provide  useful  checks 
on  landforms,  shoreline  characteristics, 
bottom  sediments,  surface  currents,  tidal 
types  and  ranges,  surface  sea  temperatures 
and  salinities,  and  wave  heights.  Similarly, 
publications  on  national  and  local 
distribution  of  plans  and  animals  frequently 
include  maps  showing  general  distributtion 
by  species  that  can  serve  as  gross  checks. 
(See  Sec.  9.2D  for  additional  sources.) 

B.  Many  States  are  now  collecting  detailed 
data  on  their  wetlands  and  most  of  them 
have  habitat  type  data  published  in  their 
files,  or  in  the  knowledge  of  their  field 
personnel  and  research  people.  These  and 
other  data  should  be  collated  and  entered  on 
the  field  office's  habitat  type  maps.  Intensive 
studies  on  especially  critical  areas  can  often 


be  conducted  in  cooperation  with  NMFS, 
State,  and  university  personnel.  The  latter 
may  be  encouraged  to  involve  students  in 
special  cases  to  add  to  the  data  base. 

4.  Field  investigations.  The  depth  and 
detail  of  field  investigation  varies 
considerable,  mainly  in  relation  to  the 
apparent  severity  of  the  anticipate 
environmental  impact  and  the  available 
Service  resources,  but  also  with  whether  the 
proposal  is  Federal  or  non-Federal. 

Normally  appropriate  studies  are 
programmed,  budgeted,  and  scheduled  in 
advance  for  Federal  proposals  while  field 
studies  for  non-Federal  proposals  must  be 
done  on  an  ad  hoc  basis. 

Service  personnel  will  at  all  times  act  and 
promote  actions  by  others  to  achieve  an 
orderly  processing  of  Federal  permit 
applications  and  planning  of  federally 
assisted  and  Federal  projects. 

4.1  Non-Federal  proposals— permit 
applications.  The  Service  position  of  the 
burden  of  proof  being  on  the  applicant  to 
demonstrate  the  environmental  soundness 
and  public  interest  merit  of  his  proposal 
implies  that  the  applicant  must  arrange  for 
any  needed  detailed  field  investigations.  (See 
paragraphs  (h)(2)  and  (h)(3),  particularly 
paragraph  (h)(2)(vi),  of  33  CFR  209.120,  App. 
D-4a(2).)  This  position  certainly  must  be 
maintained  with  respect  to  planning,  design 
and  monitoring  studies,  but  certain 
investigations  must  nevertheless  be 
conducted  by  the  Service  and  others  in 
support  of  the  environmental  interests. 

A.  A  reconnaissance  of  the  project  area 
must  be  made  by  the  responsible  Service 
biologist  to  provide  a  first-hand  viewpoint 
and  appreciation  of  the  site  values  and 
potentials.  A  field  surveillance  and  appraisal 
report  form  (App.  B-2)  will  be  completed  at 
the  time  of  the  reconnaissance  investigation 
for  each  permit  application  which  proves  to 
have  Service  interest  to  assure  that  all 
significant  factors  are  considered.  The  form 
should  be  reviewed  prior  to  taking  to  the  Held 
and  partly  filled  in  with  the  required 
information  that  is  only  obtainable  from  the 
permit  application  and  other  off-site  sources. 
This  completed  form  is  made  a  part  of  the 
permit  file. 

(1)  The  field  investigator  will  accomplish 
the  following  items  of  work  on-site: 

(a)  Assess  the  relative  environmental 
significances  of  the  selected  site  in  contrast 
to  apparent  alternative  sites. 

(b)  Assess  any  possibilities  for  modifying 
the  proposal  to  lessen  environmental  impacts 
(see  Sec.  5  for  review  guidelines). 

(c)  Obtain  information  from  knowledgeable 
local  persons  on  species  distribution  and 
diversity,  resource  uses  and  values,  and 
public  interest  relative  to  priviate  interest. 

(d)  Determine  if  work  has  been  started  and, 
if  so,  its  apparent  legality. 

(e)  Document  the  on-site  observations 
through  map  notations,  photographs,  records 
of  interviews,  sampling  data,  physical 
measurements,  and  completion  of  the 
standard  field  surveillance  and  appraisal 
report  form  (App.  B-2). 

(f)  Note  any  potential  involvements  of 
other  Interior  bureaus  particularly  NPS 
(cultural  and  natural  values),  BOR  (wild  and 
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scenic  rivers,  scenic  values,  general 
recreation  values),  BIA  and  BLM  (lands  and 
resources),  and  BR  and  GS  (water  and  water 
quality)  and  later  alert  and  consult  with  these 
agencies. 

(2)  The  appraisal  form  is  designed  as  both 
a  checklist  and  a  record  of  the  on-site 
investigation;  it  must  be  completed  in  the 
field  in  appropriate  part  to  avoid  errors  of 
recall. 

(a)  Although  the  field  appraisal  form  may 
appear  to  be  tedious  in  detail,  the  worth  of 
the  conscientiously  completed  form  is 
invaluable  to  preparation  of  Service 
comments  and  recommendations  and  to  any 
negotiations  that  may  ensue.  Therefore,  it  is 
essential  that  the  form  be  completed  as  fully 
as  possible  in  every  case  selected  for  field 
investigation  and  substantive  comment. 

(b)  Since  the  details  required  to  be 
completed  are  a  function  of  the  enviommenal 
significance  of  the  proposal,  relatively  less 
consequential  proposals  will  involve 
completion  of  fewer  details  of  the  form. 

(c)  Where  appropriate,  the  Ecological 
Services  biologists  may  find  it  efficient  to 
arrange  a  joint  reconnaissance  of  the  project 
site  with  the  applicant  and  representatives  of 
appropriate  State  agencies,  NMFS,  EPA,  the 
Corps,  or  others. 

B.  Need  for  detailed  field  studies.  (1) 

Where  the  reconnaissance  appraisal 
indicates  that  highly  productive  habitat 
would  be  degraded  or  lost  if  the  proposal 
were  carried  out  as  planned,  it  may  be 
necessary  for  the  Service  to  conduct  or 
arrange  for  more  detailed  studies  to  support 
its  position  and  to: 

(a)  Affirm  conclusion  of  species  diversity 
and  resource  value. 

(b)  Provide  a  firmer  basis  for  negotiation 
with  the  applicant  on  project  modifications. 

(c)  Justify  recommendations  of  permit 
conditions  or  denial  of  permit. 

(d)  Provide  data  required  for  administrative 
or  judicial  review. 

(2)  It  is  the  Service  position  that  there 

exists  a  national  recognition  that  wetlands 
and  shallow  water  habitats  have  such  high 
ecological  and  social  values  as  to  admit  of 
their  destruction  or  degradation  only  where 
there  is  no  question  that  the  public  interest 
demands  it.1  * 

(3)  Widespread  national  recognition  is  very 
helpful  to  the  necessarily  expedited  review  of 
permit  applications  since  it  is  not  reasonably 
possible  for  the  Service  to  conduct  field 
studies  sufficient  to  provide  unequivocal 
ecological  answers.  A  useful  discussion  of 
study  limitations  and  values  as  well  as 
methods  is  included  in  App.  G-l,  taken  from 
a  publication  of  the  Atomic  Energy 
Commission. 

(4)  In  view  of  the  national  recognition  of 
wetlands  values  and  the  inherent  limitations 
of  time  and  resources,  the  Service  will  not 
normally  attempt  to  prove  its  case  in  relation 

1  As  evidenced  in  Federal  law,  App.  D-2f.  o,  and 
v,  in  Federal  regulations,  see  paragraph  (g)(3)  of  33 
CFR  209.120,  App.  D-4a(2);  by  the  President's 
Environmental  Message  of  Feburary  8, 1972,  App. 
D-4a;  and  otherwise  in  executive  policy, 
particularly  EPA's  wetlands  policy.  App.  F-2a,  b, 
and  c;  as  well  as  in  wetlands  laws  of  many  States. 
See  also  App.  G,  especially  G-4  and  G-5,  for  the 
scientific  basis  of  this  recognition.'* 


to  permit  applications  by  assembling 
detailed,  on-site  ecological  or  use  data.  On¬ 
site  reconnaissance,  as  discussed  above,  will 
nevertheless  be  detailed  enough  to  generally 
and  accurately  define  the  resource  conditions 
and  values.  Proof  normally  will  be  supported 
by  reference  to  indepth  studies  such  as  those 
of  ecologist.  Dr.  Eugene  Odum  and  others 
(App.  G-4  and  G-5),  the  logic  of  universal 
dependence  of  marine  and  estuarine 
ecosystems  and  related  resource  values  on 
shallows  and  wetlands,  and  the  great  body  of 
long-standing  law  recognizing  the  public  trust 
rights  in  the  lands  involved  (App.  D-lb  and 
D-3b). 

(5)  Permit  applications  involving  steam- 
electric,  steel,  paper,  petroleum,  chemical, 
and  other  industrial  plants  having  thermal 
and  other  pollutant  effects  on  natural  waters 
often  require  pre-  and  post-projects  studies, 
monitoring  of  environmental  changes,  and 
mathematical  and  hydraulic  model  studies. 
The  predictive  studies  should  be  conducted 
on-site  where  possible,  and  control  studies 
for  the  monitoring  should  be  conducted  at  the 
site  pre-project  and  at  an  appropriate  nearby 
site  post-project. 

Certain  dredge  and  fill  projects  and  many 
Federal  navigation,  hurricane  protection,  and 
beach  erosion-control  projects  also  should  be 
subjected  to  model  and  monitoring  studies  to 
predict  and  measure  environmental 
impacts — all  with  a  view  to  improving 
designs  in  the  interest  of  the  environment. 

(6)  Detailed  studies  are  generally  the 
responsibility  of  the  project  sponsor.  The 
Service  has  neither  the  fiscal  and  manpower 
resources  nor  the  responsibility  to  conduct 
model,  monitoring  or  other  detailed  studies, 
but  it  does  have  the  responsibility  to  insist 
not  only  that  they  be  conducted  but  that  they 
be  done  in  a  scientific,  objective  manner. 

Nevertheless,  detailed  field  investigations 
by  the  Service  are  required  in  support  of 
testimony  in  judicial  and  quasijudicial 
hearings  and  occasionally  for  other  purposes, 
as  outlined  above.  Guidelines  for  such 
detailed  investigations  are  outlined  in  Sec. 

10.2  of  this  handbook. 

4.2.  Federal  Surveys  and  Project 
Proposals — A.  Programmend  work.  (1)  The 
Service  has  the  responsibility  under  the  Fish 
and  Wildlife  Coordination  Act,  the 
Anadromus  Fish  Conservcation  Act  the 
Estuary  Protection  Act  the  Fish  and  Wildlife 
Act  of  1956,  the  Watershed  Protection  and 
Flood  Prevention  Act  and  other  authorities  to 
conduct  field  investigations  related  to 
Federal  and  federally  assisted  water 
development  surveys  and  project  studies. 
These  investigations  are  normally 
programmed,  budgeted,  and  acheduled  in  . 
harmony  with  the  schedule  of  the  lead 
Federal  agency. 

(2)  The  investigations  conducted  by  the 
Service  in  relation  to  studies  of  Federal 
agencies  are  generally  of  greater  depth  and 
detail  than  those  described  above  for  non- 
Federal  proposals.  They  should  be  of 
comparable  detail  to  those  conducted  by  the 
lead  agency.  Principles  and  guidelines  for 
these  investigations  are  presented  in  the 
Division  Manual,  Secs.  2.300  through  2.999. 

B.  Maintenance  and  emergency  work. 
Certain  types  of  Fedeal  work  such  as  the 


maintenance  dredging  of  navigation  channels 
conducted  by  the  Corps  and  emergency  flood 
disaster  activities  in  streams  conducted  by 
the  Corps.  Bureau  of  Reclamation,  and  the 
Soil  Conservation  Service  must  be 
investigated  and  reported  upon  on  an  ad  hoc 
basis  and  in  a  manner  similar  to  that 
described  above  for  non-Federal  proposals, 
except  that  responsibility  for  needed  fish  and 
wildlife  studies  largely  devolves  on  the 
Service,  NMFS,  and  the  State  fish  and  game 
agency.  Counsequently,  the  Ecological 
Services  field  supervisor  must  maintain 
liaison  with  the  Federal  and  State  agencies 
and  their  personnel  responsible  for  these 
kinds  of  activities  to  assure  himself  that 
proper  notice  is  afforded  and  opportunity 
provided  to  make  field  investigations  and 
timely  recommendations. 

4.3  Investigations  of  unauthorized  work 
and  activities.  A.  Service  personnel  must 
maintain  continuous  surveillance  of 
navigable  waters  of  their  area  of 
responsibility  to  detect  any  unauthorized 
work  in  a  timely  manner  (see  also  Secs.  5.2B, 
6.3,  7.3  and  8  and  App.  B-4b  and  8-5). 

(1)  Offices  of  the  Division  should  make 
necessary  arrangements  to  serve  as 
clearinghouses  for  alerts  from  Service 
personnel  and  cooperating  NMFS  and  State 
personnel  who  detect  unauthorized  work  and 
Division  personnel  must  investigate  and 
report  on  each  such  alert. 

(2)  Service  personnel  should  arrange  for  all 
possible  assiatance  from  and  cooperation 
with  NMFS  and  State  personnel  as  well  as 
others  with  like  interests  to  increase  their 
effectiveness. 

(3)  Service  personnel  should  cooperate 
fully  with  the  Corps,  Coast  Guard,  and  the 
EPA  in  such  surveillance  and  with  the 
Department  of  Justice  in  any  subseqent 
enforcement  actions. 

B.  Field  surveillance  investigations  of  an 
apparently  unauthorized  work  or  activity 
must  be  circumspect  on  site  and  confined  to 
making  as  complete  an  assessment  of  the 
facts  as  possible.  In  no  event  should  the 
investigating  biologist  voice  any  allegations 
of  illegality,  accuse  a  person  of  improper 
action,  or  take  any  other  direct  action  to  stop 
or  alter  the  observed  ongoing  activity. 

C.  A  field  surveillance  and  appraisal  report 
form  (App.  B-2)  is  completed  on  site  as  fully 
as  possible  keeping  in  mind  the  items 
outlined  in  Sec.  4.1A,  above.  Particular 
attention  must  be  given  to  obtaining  full  . 
coverage  of  the  activity  site  and  area  of 
influence  with  good  photographs  and  to 
obtaining  other  evidence  (water  and 
biological  samples)  demonstrating  the  kind, 
location,  and  effects  of  the  observed  activity. 
If  possible,  the  investigating  biologist  should 
use  a  camera  providing  positive  prints 
directly  upon  exposure  (Polaroid)  or  take 
care  that  the  photographic  as  well  as  other 
evidence  submitted  to  other  persons  for 
processing  is  properly  certified  by  use  of  a 
“transfer  of  evidence”  form  (see  note  on  the 
back  of  the  first  page  of  App.  B-2  form). 

D.  Following  discovery  and  appraisal  of  an 
apparently  illegal  activity,  the  regulatory 
agency  will  be  immediately  contacted  to 
determine  if  the  work  is  being  done  lawfully. 

If  it  is  not,  the  Regional  Director  will 
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promptly  request  the  regulatory  agency  to 
issue  a  cease  and  desist  order.  A  flow  chart 
of  surveillance  actions  is  given  in  App.  B-4b, 
and  related  guidelines  are  presented  in 
sections  5.2B,  6.3,  7.3,  and  8. 

5.  Policy  guidelines  for  Review  of 
proposals. 

5.1  Basis.  A.  In  discussing  a  proposal  with 
its  sponsor  and  in  developing  written 
comments  and  recommendations  to  assure 
that  the  proposal  can  be  implemented 
without  significant  damages  to  fish,  wildlife, 
and  related  environmental  resources  under 
purview  of  the  Service  and  the  Department 
(being  alert  for  potential  adverse 
environmental  effects  in  the  province  of  other 
Interior  bureaus  so  as  to  coordinate  and 
exploit  mutual  concerns),  Service  personnel 
will  observe  the  policy  guidelines  set  out  in 
this  handbook.  (App.  D,  E,  and  F  provide 
legal  references  and  official  policy 
statements  relevant  to  these  guidelines.)  In  a 
like  manner,  the  Service  will  maintain  close 
cooperation  and  coordination  with  other 
State  and  Federal  agencies  (Section  6 — 
Coordination,  Liaison,  and  Negotiation). 

B.  To  account  for  local  or  regional 
peculiarities  of  geography,  resources,  and 
social,  political,  institutional  and  economic 
constraints,  special  adaptations  and 
modifications  of  these  guidelines  may  be 
proposed  for  approval  and  may  be 
subsequently  adopted.  Also,  more  detailed 
guidelines  covering  particular  situations  may 
be  proposed  in  the  future  and  adopted  as 
required,  such  as  for  mineral  exploration  and 
development,  powerplants,  high  marsh  areas, 
etc. 

C.  The  Service's  policy  and  procedural 
guidelines  expressed  in  this  handbook  are 
intended  to  be  compatible  and  reasonably 
consistent  with  relevant  provisions  of  law, 
decisions  of  the  courts,  and  rules,  regulations 
and  administrative  practices  of  Federal 
regulatory  agencies.  But  the  Service  does  not 
have  the  responsibility,  as  do  the  regulatory 
agencies,  of  making  the  Anal  determination  of 
the  overall  acceptability  of  a  proposal,  all 
factors  considered.  These  guidelines  are  not 
intended  nor  should  they  be  interpreted  to  be 
addressed  to  such  final  decision.  They  are 
intended  to  reflect  the  Service  responsbility 
to  contend  for  the  special  public  interests  in 
fish  and  wildlife,  their  related  habitats  and 
ecosystems,  and  the  human  uses  and 
environmental  values  dependent  on  such 
resources. 

D.  Service  personnel  must  critically  note 
that  each  guideline  is  qualified  to  admit  of 
reasoned  interpretation  on  the  merits  of  a 
particular  proposal  in  its  particular 
ecosystem  setting  and  must  be  so  interpreted 
in  each  case.  Blanket,  absolute  opposition  to 
any  specific  type  of  development  or  site 
situation  must  not  be  construed  from  the 
language  of  any  policy  or  policy  guideline  of 
this  handbook.  Each  proposal  must  be 
weighed  on  its  individual  merts  not  only  in 
the  light  of  the  main  thrust  of  applicable 
guidelines  but  in  light  of  the  qualifications  of 
these  guidelines,  the  specific  biological  and 
environmental  conditions  of  the  proposal  site, 
and  the  particular  expected  environmental 
impacts  of  the  proposal. 


5.2  General  policy  guidelines — A.  New 
work  proposals.  (1)  Encroachments  into 
navigable  waters  and  wetlands  will  be 
discouraged  where  such  encroachments 
would  significantly  damage  biologically 
productive  shallows  and  wetlands  or 
unreasonably  infringe  on  public  rights  of 
access,  use,  and  enjoyment. 

(2)  Sites  and  design  will  be  encouraged  to 
be  in  compliance  with  any  applicable 
comprehensive  regional  or  statewide  plant 
for  land  use  and/or  shoreline  development 
which  properly  balances  public  needs  and 
properly  accommodates  site  and  upland 
drainange,  waste  discharges,  and  erosion 
forces  (as  indicated  by  plans  developed  by 
the  State  under  the  Coastal  Zone 
Management  Act  of  1972  and  be  a  State 
under  and  State  land  use  act  that  may  be 
applicable). 

(3)  A  proposal  which  in  combination  with 
other  developments  would,  due  to  cumulative 
effects,  unreasonably  degrade  environmental 
resources,  or  diminish  the  human 
satisfactions,  dependent  on  such  a  resources 
on  a  waterway  or  group  of  related  waterways 
will  not  be  acceptable  to  the  Service  and  will 
be  strongly  discouraged. 

(4)  Nonwater-dependent  structures, 
facilities,  or  activities  generally  will  be 
considered  by  the  Service  to  be  unaccpetable 
uses  of  public  waters  unless  it  has  been 
demonstrated  that  the  proposed  use  is 
required  in  the  public  interest  (see  Sec. 

2.2B(1)  and  no  alternative  site  mutally 
acceptable  to  the  Service  and  the  applicant  is 
available. 

Although  in  many  cases  a  restaurant, 
motel,  trailer  park,  golf  course,  or  other 
service  facility  may  be  more  attractive  to  its 
customers  if  it  has  water  frontage,  this 
attraction  does  not  necessarily  require 
encroachment  into  navigable  waters  and 
wetlands.  A  set-back  location  that  preserves 
public  access  to  the  water  usually  can 
provide  as  good  or  better  water  view,  assure 
greater  safety  from  storm  hazards,  and 
otherwise  accord  more  fully  with  both  the 
private  and  public  interest. 

(5)  Proposals  to  fill  ecologically  valuable 
wetlands  or  site  sewage  lagoons  or  other 
treatment  works  on  them  will  be  discouraged, 
and  where  no  feasible  upland  site  for  such 
works  is  available,  the  Service  will  urge 
adoption  of  tertiary  treatment  processes 
which  do  not  require  lagoons  or  other 
extensive  works  with  consequent  destruction 
of  wetlands  (see  EPA's  wetlands  policy,  App. 
F-2a,  b,  and  c). 

(6)  The  Service  will  object  to  or  request 
denial  of  Federal  permit  for  any  proposed 
project  not  properly  designed  or  located  to 
avoid  preventable  significant  damages  to 
fish,  wildlife,  and/or  other  environmental 
values. 

B.  Unauthorized  work  and  activity  in 
navigable  waters  and  applications  for  after- 
the-fact  permits  therefor.  Unauthorized 
excavation,  fill  structure,  facility,  building,  or 
ongoing  activity  in  or  affecting  navigable 
waters  will  be  considered  to  be  in  violation 
of  the  law  as  prescribed  in  the  River  and 
Harbor  Act  of  1899.  App.  D-2a;  the  Federal 
Water  Pollution  Control  Act  (Sec.  301),  App. 
D-2s;  and  the  Marine  Protection,  Research 


and  Sanctuaries  Act  (Sec.  101),  App.  D-2x. 
See  also  Secs.  4.3,  6.3,  7.3,  and  8  of  this 
handbook  for  other  aspects  of  unauthorized 
work.  I 

(1)  Where  necessary  to  achieve  removal  of 
unauthorized  harmful  works  and/or  obtain 
other  appropriate  remedy,  the  Service  will 
request  the  responsible  Federal  regulatory 
agency  to  institute  enforcement  action, 
including  judicial  procedures  through  the 
Justice  Department  if  required. 

(2)  The  Service  may,  where  immediate 
action  is  warranted  to  avert  great  loss  of  fish 
and  wildlife  or  their  habitat,  request  the 
Solicitor,  Department  Of  the  Interior,  to  take 
any  appropriate  steps  to  speed  legal  action. 

(3)  Where  after-the-fact  application  is 
made  for  existing  work  which  resulted  in 
significant  environmental  damage,  the 
Service  will  confer  with  the  responsible 
Federal  regulatory  agency  to  assist  it  in 
determining  the  need  and  the  possibilities  for 
restoration  and  compensation  of  damages  to 
fish  and  wildlife,  their  habitat,  and  related 
human  use  values. 

(4)  If  legal  action  is  not  taken  or  is  taken 
and  fails  adequately  to  remedy  the  damage, 
the  Service  will  continue  to  aid  negotiations 
with  the  applicant,  seek  appropriate 
conditioning  of  any  permit,  and  take  such 
other  remedial  measures  as  are  available. 

(5)  Where  satisfactory  means  and 
measures  for  restoration  and  compensation 
have  been  imposed  upon  or  negotiated  with 
the  applicant,  Service  personnel  will  uige 
that  the  permit  include  conditions  to  assure 
their  implementaion. 

(6)  The  Service  may  ask  that  the  applicant 
be  required  to  furnish  a  performance  bond 
when  there  appears  to  be  substantial  risk  of 
non-performance. 

(7)  In  case  of  judicial  action,  Service 
personnel  must  expect  to  testify  with 
appropriate  Departmental  clearances 
required  and  to  have  developed  substantial 
evidence  in  support  of  the  environmental 
aspects  of  the  case.  In  such  event,  expert 
opinion  is  only  a  feeble  substitute  for 
firsthand  testimony  based  on  in-depth 
investigation  (see  Sec.  10). 

C.  Proposals  determined  to  be  acceptable. 
The  Service  will  urge  that  the  applicant  be 
required  to  provide  assurances,  through 
acceptance  of  permit  conditions,  that  the 
works  will  be  built  and  operated  in  such  a 
way  as  to  minimize  the  impact  on  fish  and 
wildlife  and  the  detriments  to  the  public 
interest  in  the  lands  and  waters  affected. 

(2)  In  cases  where  compensational 
measures  are  developed  with  the  applicant  to 
protect  the  resources,  the  natural  functioning 
ecosystem,  and  other  environmental  values. 
Service  personnel  may  recommend  that  a 
performance  bond  be  required  of  the 
applicant  to  guarantee  implementation  of  the 
compensational  measures. 

(3)  Assurances  for  Federal  projects  will  be 
obtained  by  the  Service  through  clear  and 
specific  inclusion  of  means  and  measures  in 
project  authorizing  documents  and  diligent 
follow-up  during  construction  and  operation. 

5.3  Detailed  policy  guidelines.  Service 
personnel  will  observe  additional  detailed 
guidelines  in  screening  and  reviewing  permit 
applications  and  Federal  proposals  as 
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indicated  below  for  particular  types  of 
protects  (Note  that  where  excavation  of  fill  or 
deposition  of  spoil  are  involved  in  a  proposal, 
the  guidelines  of  items  I  or J  are  applicable  in 
addition  to  the  guidelines  listed  for  the 
specific  main  proposed  works  or  activity): 

A.  Docks,  moorages,  piers,  and  platform 
structures.  (1)  In  crowded  areas,  individual 
single-purpose  docks  will  be  discouraged, 
and  multiple-use  facilities  common  to  several 
property  interests  providing  common 
pollution  control  works  and  minimizing 
occupation  of  public  waters  will  be  actively 
encouraged. 

(2)  Joint-use  moorage  facilities  will  be 
encouraged  for  subdivisions,  motels,  and 
multiple  dwellings  in  preference  to  individual 
moorage. 

(3)  The  size  of  docks  and  piers  and  their 
extension  beyond  the  normal  high  water  line 
will  be  recommended  to  be  restricted  to  that 
required  for  the  intended  use. 

(4)  Anchor  buoys  will  be  encouraged  in 
preference  to  docks. 

(5)  Piers  or  catwalks  will  be  encouraged  in 
preference  to  nils  to  provide  needed  access 
to  navigable  water. 

(6)  Dry  storage  on  upland  will  be 
encouraged  for  small  boats  in  preference  to 
water  moorage  in  crowded  areas. 

(7)  Removal  of  docks,  piers,  or  platform 
structures  in  existence  without  a  Federal 
permit  will  be  recommended  where 
practicable  and  especially  where  the 
particular  structure  is  found  to  interfere  with 
or  preclude  preservation,  management,  or 
utilization  of  fish  and  wildlife  resources  and 
otehr  environmental  values. 

(8)  Removal  will  also  be  recommended  of 
all  piers  and  similar  structures  receiving  little 
use,  in  a  state  of  disrepair,  and/or  serving  no 
demonstrated  public  purpose. 

(9)  Overwater  location  of  apartments, 
shops,  restaurants,  and  other  nonwater- 
dependent  facilities  on  pile  structures  or  fills 
will  generally  be  viewed  by  the  Service  as 
destructure  intrusions  upon  the  aquatic 
environment.  Denial  of  a  permit  for  a 
structure  intended  solely  for  such  uses  will  be 
recommended  unless  it  is  clearly  shown  that 
the  particular  structure  is  required  in  the 
public  interest  (see  Sec.  2.2B(l)(a)  and  Sec. 
5.2A)  and  no  alternative  site  mutually 
acceptable  to  the  Service  and  the  applicant  is 
available. 

(10)  Permits  for  docks,  piers,  and  other 
overwater  structure  will  be  recommended  to 
be  conditioned  to  require  removal  once  the 
structure  no  longer  serves  the  purpose  for 
which  it  was  originally  permitted. 

(11)  Houseboat  anchorage  and  moorage  in 
public  waters  outside  of  publicly  established 
harbor  areas  for  more  than  30  days  will  be 
discouraged. 

(12)  Service  review  of  applications  for  the 
repair  or  replacement  of  previously  permitted 
docks,  piers,  and  moorages  will  be  expedited. 

B.  Marinas  and  port  facilities.  (1)  Designs 
that  minimize  disruption  of  currents, 
restriction  of  the  tidal  prism,  excavation  in 
shallow  waters  and  wetlands,  removal  of 
barrier  beaches,  and  Ailing  of  shallow  waters 
and  wetlands  that  do  not  occupy  waters  with 
poor  flushing  characteristics  or  sites  with 
high  situation  rates;  and  that  preserve 


environmental  values  in  general  will  be 
strongly  encouraged. 

(2)  Facilities  for  the  proper  handling  of  boat 
and  site-generated  sewage,  litter,  other 
wastes  and  refuse,  petroleum  products  and 
precipitation  runoff  will  be  insisted  upon  with 
all  marina  and  port  proposals,  including 
modiAcations  to  existing  facilities,  insofar  as 
required  by  law. 

(3)  Regional  and  statewide  planning  for 
balanced  land  use  and  speciAcally  to  locate 
suitable  spoil  disposal  sites,  reduce  unneeded 
dredging,  and  properly  locate  any  new  or 
expanded  port,  other  necessary  navigation 
and  other  water-dependent  facilities  will  be 
encouraged.  Shipping  and  support  facilities 
including  marine  railways  and  launching 
ramps  will  be  encouraged  to  make  full 
utilization  of  developed  areas  to  forestall 
disturbing  new  areas  of  high  environmental 
value. 

C.  Bulkheads  and  seawalls.  (1)  Bulkheads 
and  seawalls  generally  will  be  acceptable  in 
areas  having  unstable  shorelines,  but  their 
construction  will  be  discouraged  where 
marsh,  mangrove,  or  other  naturally 
protective  and  productive  areas  would  be 
disturbed.  In  the  latter  situations,  any 
neccesary  bulkhead  should  not  reflect  wave 
energy  so  as  to  destroy  productive  wetlands. 
In  rapidly  eroding  situations  where  natural, 
protective  vegetation  or  other  controls  are 
inadequate,  bulkheads  placed  in  navigable 
waters  may  be  acceptable  if  properly 
designed  to  mitigate  but  not  aggravate 
natural  forces  and  processes. 

(2)  In  extensively  developed  areas,  rip-rap 
and/or  designs  utilizing  natural  vegetation 
will  be  encouraged  in  lieu  of  bulkheads  of 
wood,  concrete,  or  metal.  Bulkheads  will  be 
acceptable  that  esthetically  and/or 
ecologically  enhance  the  aquatic 
environment. 

(3)  On  barrier  and  sand  islands  and  sand 
beaches,  bulkheads  which  would  adversely 
affect  the  littoral  drift  and  natural  deposition 
of  sand  materials  will  not  be  acceptable. 

D.  Cables,  pipelines,  transmission  lines, 
bridges  and  causeways.  (1)  The  Service  will 
enourage  the  establishment  of  transportation- 
utility  access  corridors  crossing  navigable 
and  other  waters  and  wetlands  at  sites  that 
localize  and  minimize  environmental  impact 
by  limiting  the  encroachments  to  least 
valuable  and  productive  areas. 

(2)  To  be  acceptable,  aerial  or  submerged 
cables,  pipelines,  and  transmission  lines  must 
be  located  and  designed  for  maximum 
compatibility  with  the  environment.  In 
assessing  environmental  compatibility. 

Service  personnel  will  give  particular 
emphasis  to  the  provisions  made  to  protect 
water  quality.  Ash  and  wildlife  resources 
(notably,  interference  with  migration  routes) 
and  to  prevent  interference  with  Ashing  and 
other  public  uses.  Where  unique  natural 
areas,  cultural  sites,  or  signiAcant  impacts  on 
scenic  beauty  or  public  access  appear  to  be 
involved,  Service  personnel  will  alert  and 
cooperate  with  concerned  Interior  bureaus 
and  other  agencies. 

(3)  Alternation  of  the  natural  water  flow 
circulation  patterns  or  salinity  regimes 
through  improper  design  or  alignment  will  be 
discouraged. 


(4)  Enhancement  of  public  access  by  the 
installation  of  Ashermen  catwalks,  boat 
launching  ramps,  or  other  structural  features 
will  be  encouraged. 

(5)  Bridge  approaches  required  to  be 
located  in  wetland  areas  will  be 
recommended  to  be  placed  on  pilings  rather 
than  constructed  as  solid  All  causeways. 

.  E.  Jetties,  groins,  and  breakwaters.  Jetties, 
groins,  and  breakwaters  that  do  not  interfere 
with  or,  preferably,  that  enhance  public 
access,  and  do  not  create  adverse  sand 
transportation  patterns  or  unduly  disturb  the 
aquatic  ecosystem  will  be  acceptable.  Service 
personnel  will  place  particular  emphasis  on 
preventing  project-related  erosion  and  other 
harmful  impacts  caused  by  the  installation — 
such  as  destruction  of  sand  dunes  and 
beaches  and  Ailing  of  shallows  and  tidal 
wetlands  due  to  changes  in  littoral  currents 
and  drift — as  well  as  on  protecting  Ash  and 
wildlife  resources  and  uses. 

F.  Lagoons  and  impoundments.  Lagoons  or 
impoundments  for  waste  treatment,  cooling, 
or  aquaculture  which  would  occupy  or 
damage  signiAcant  wetlands  or  other 
ecologically  productive  areas  in  navigable 
waters  will  be  unacceptable  to  the  Service 
and  denial  of  permit  normally  will  be 
recommended.  (A  NPDES  permit  is  required 
to  discharge  from  these;  see  EPA’s  wetlands 
policy,  App.  F-2  a,  b,  and  c.) 

G.  Navigation  channels  and  access  canals. 

(1)  Construction  or  extension  of  canals 
primarily  to  obtain  All  material  will  be 
discouraged  or  opposed  as  appropriate. 

(2)  Designs  and  alignments  should 
adequately  serve  the  needs  of  commercial 
and  sport  Asheries  and  other  water 
recreation  as  well  as  other  demonstrated 
public  needs. 

(3)  Designs  should  not  create  pockets, 
interior  channels,  or  other  hydraulic 
conditions  which  would  cause  stagnant  water 
problems. 

(4)  Designs  should  not  create  or  aggravate 
shoreline  erosion  problems  or  interfere  with 
natural  processes  of  beach  nourishment. 

(5)  Channel  alignments  and  spoil  sites 
should  avoid  shellAsh  grounds,  eelgrass  beds, 
beds  of  other  productive  aquatic  vegetation, 
coral  reefs,  Ash  spawning  and  nursery  areas. 
Ash  and  wildlife  feeding  areas,  and  other 
shallow  water  and  wetland  areas  of  value  to 
Ash  and  wildlife  resources  and  uses. 

(6)  Alignments  should  make  maximum  use 
of  natural  or  existing  deep  water  channels. 

(7)  Designs  should  include  temporary  dams 
or  plugs  in  the  seaward  ends  of  canals  or 
waterways  and  competent  confining  dikes 
around  spoiling  sites  to  serve  until 
excavation  has  been  completed  and  all 
sediment  has  settled  out. 

(8)  Designs  should  not  alter  tidal 
circulation  patterns  adversely,  create  change 
in  salinity  regimes,  or  change  related  nutrient 
and  aquatic  life  distribution  patterns. 

(9)  Construction  should  be  conducted  in  a 
manner  that  minimizes  turbidity  and 
dispersal  of  dredged  material  into  productive 
areas  and  on  schedules  that  minimize 
interference  with  Ash  and  wildlife  migrations, 
spawning,  nesting,  or  human  uses. 

(10)  In  addition,  the  Service  will 
recommend  that  the  applicant  or  permittee  be 
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required  to  supply  the  Service  with  a 
schedule  of  the  dredging  anticipated  during 
the  life  of  the  permit  (frequency,  duration, 
type  of  dredge,  amounts  of  material,  etc.)  and 
where  appropriate  give  a  two-week 
notification  prior  to  the  commencement  of 
work  at  each  location  or  phase  of 
construction.  Recommendation  also  will  be 
made  to  required  Service  notification  when 
work  is  completed  and  the  amount  of 
materials  removed.  Similar  advice  and  notice 
will  be  requested  for  previously  coordinated 
Federal  projects. 

H.  Drainage  canals  and  ditches. 
Construction  of  canals  and  ditches  that 
would  drain  or  facilitate  drainage  of  any  of 
the  wetland  types  identified  in  the  Fish  and 
Wildlife  Service’s  Circular  39,  “Wetlands  of 
the  United  States,"  will  be  discouraged,  and 
denial  of  permit  usually  will  be  recommended 
by  the  Service.  Channels  draining  such 
wetlands  will  be  acceptable  to  the  Service 
only  where  the  following  situation  has  been 
conclusively  demonstrated:  Insect  vector 
control  or  some  other  public  health,  safety,  or 
welfare  measure  is  required  as  a  public 
necessity  and  drainage  would  be  the  least 
damaging  or  only  practicable  means  of 
accomplishment.  But  in  these  instances,  the 
quantity  and  quality  of  any  discharged 
waters  should  be  controlled  as  required  by 
the  FWPCA  and  so  as  not  to  adversely  affect 
the  aquatic  ecosystem  unduly  (a  NPDES 
permit  covering  such  discharges  may  be 
required). 

I.  Excavation  of  fill  material.  (1) 

Excavation  and  dredging  in  shallow  waters 
and  wetlands  will  be  discouraged  and  any 
permits  issued  or  Federal  work  approved  will 
be  recommended  to  be  conditioned  to 
prohibit  activities  in  fish  and  wildlife  nursery 
areas  and  during  periods  of  migration, 
spawning,  and  nesting  activity. 

(2)  Whenever  the  excavation  of  fill 
materials  from  productive  submerged  or 
intertidal  wetland  areas  or  from  wetland 
types  identified  in  Circular  39  (see  Sec. 
2.2B(2))  is  considered  detrimental  to  fish  and 
wildlife  resources  and  unacceptable,  permit 
denial  for  such  work  will  be  recommended  by 
the  Service. 

(3)  Uncontrolled  stockpiling  of  dredged 
material  in  shallow  water  or  on  wetlands  to 
achieve  full  bucket  loads  will  not  be 
acceptable.  Unloading  barges  should  be 
employed  wherever  possible  to  avoid  such 
stockpiling  of  materials.  Where  stockpiling  is 
required,  the  use  of  competently  diked  upland 
areas  usually  will  be  recommended. 

(4)  Excavations  should  not  create  stagnant 
sumps  or  cul  de  sacs  that  trap  and  kill 
aquatic  life. 

(5)  Dredging  operations  should  be 
conducted  so  as  to  prevent  petroleum  spill, 
deposit  of  refuse,  and  avoidable  dispersal  of 
silt  or  other  fines  or  other  discharges  of 
harmful  materials  (a  NPDES  permit  may  be 
required). 

J.  Filling  and  deposition  of  spoil  and  refuse 
materials.  (1)  Filling  in  navigable  waters 
generally  will  be  discouraged  and  will  be 
strongly  objected  to  where  the  proposed 
development  is  nonwater  dependent  or 
would  not  serve  a  demonstrated  public  need. 


(2)  Whenever  the  filling  of  waters  and 
wetlands  is  considered  detrimental  to  fish 
and  wildlife  resources  and  unacceptable, 
permit  denial  for  such  work  will  be 
recommended  by  the  Service. 

(3)  Spoil  confinement  works  should  be 
properly  designed,  constructed,  and 
maintained  to  avoid  discharge  of  fines,  other 
particulates,  or  harmful  material  to  natural 
waters  and  be  located  on  dry  upland.  The 
location  of  outlets  and  other  means  of  control 
of  the  effluent  from  the  spoil  retention  area 
should  yield  water  quality  that  will  preserve 
the  aquatic  ecosystem  (a  NPDES  permit  may 
be  required). 

(4)  Toxic,  oxidizable  organic,  and  other 
highly  harmful  materials  must  be  disposed  on 
dry  upland  areas  behind  impervious  dikes  or 
by  other  safe  and  environmentally  protective 
means. 

(5)  Dikes  should  be  vegetated  immediately 
to  prevent  erosion. 

(6)  In-bay,  open-water,  and  deep-water 
disposal  generally  will  be  considered 
acceptable  by  the  Service  only  after  all 
upland  and  other  alternative  disposal  sites 
have  been  explored  and  rejected  for  good 
cause.  Deep-water  disposal  will  be 
acceptable  only  at  sites  designated  under 
State  or  Federal  regulations  or  at  sites 
specifically  selected,  including  those  selected 
for  deposit  of  clean  material  for  habitat 
improvement,  where  agreed  upon  by  all 
concerned  agencies. 

(7)  Sediment  and/or  effluent  analysis  will 
be  recommended  to  be  required  in  cases 
where  there  is  suspected  contamination  by 
heavy  metals  or  other  toxicants.  In  cases 
where  contaminant  levels  are  high,  the 
Service  will  either  urge  disposal  on  fully 
confined  impervious  upland  sites  or  by  other 
safe  and  approved  means,  or  recommend 
denial  of  permit  application. 

(8)  Turbidity  and  dispersal  of  dredged 
material  will  be  recommended  to  be 
controlled  in  relation  to  open  water  dredging 
and  disposal  by  means  of  fine-meshed 
curtains  or  other  effective  means. 

(9)  The  foregoing  guidelines  on  spoil 
deposition  are  also  particularly  applicable  to 
Federal  channel  excavation  and 
maintenance. 

K.  Mineral  exploration  and  development, 
territorial  waters.  (1)  To  be  acceptable, 
blanket  permits  issued  for  mineral 
exploration  and  development  (including  oil, 
gravel,  sand,  fossil  shell,  phosphates,  sulfur, 
salt,  placer  metals,  etc.)  must  be  limited  to 
the  shortest  time  period  essential  to  the  work 
proposed  and  should  provide  by  explicit 
conditions  of  the  permits  for  such  of  the 
following  that  can  be  utilized  to  minimize 
environmental  degradation:  Areal  exclusions; 
special  exploration  and  development 
procedures  (e.g.  slant  drilling);  use  of  special 
equipment  (e.g.  use  of  shallow  draft  barges 
and  low-impact  swamp  vehicles  on 
wetlands);  and  limitations  on  dredging, 
filling,  and  spoiling  (i.e.  use  of  existing 
channels  wherever  possible  rather  than  new 
ones,  avoidance  of  productive  wetlands  and 
shallows  for  filling  and  spoiling,  etc.). 

(2)  To  be  acceptable,  proposed  activities 
and  works  must  be  described  as  fully  as 
possible  in  the  original  permit  application, 


and  to  the  extent  that  these  cannot  be 
described  for  the  entire  extent  of  the  work 
and  period  of  the  permit,  the  underscribed 
extension  and  modifications  when  known 
and  proposed  must  be  subject  to  provision  of 
adequate  notice  and  opportunity  for  on-site 
assessment  of  potential  environmental 
impact  by  the  Service  or  its  designee,  and  the 
permit  must  be  further  conditioned  as  may  be 
required  to  protect  environmental  resources 
on  the  basis  of  such  recommendations  as  the 
Service  may  make. 

(3)  To  be  acceptable,  proposals  must  meet 
the  applicable  general  and  detailed 
guidelines  set  out  hereinabove  for  other 
particular  activities  and  works  involved  in 
the  proposed  mineral  exploration  and 
development. 

(4)  To  be  acceptable  proposals  must  make 
adequate  provisions  to  keep  environmental 
degradation  to  the  minimum,  particularly  that 
from  spillage  of  oil;  release  of  refuse 
including  polluting  substances  and  solid 
wastes;  spoiling  on  productive  wetlands; 
dredging  of  productive  shallows;  and 
alteration  of  current  patterns,  tidal 
exchanges,  freshwater  outflow,  erosion  and 
sedimentation. 

L.  Mineral  and  other  developments, 
including  rights  of  way,  on  public  lands.  (1) 
As  discussed  more  fully  in  Section  1,  Interior 
bureaus  and  other  Federal  land  management 
agencies  are  involved  variously  in  leasing 
lands  and  granting  permits  for  rights  of  way, 
mineral  exploration  and  development, 
hydroelectric  power  development,  and  other 
activities  on  public  lands  of  the  United 
States.  To  the  extent  that  these  activities 
would  involve  identifiable  effects  on 
navigable  waters  they  also  require  a  permit 
from  the  Corps  or  Coast  Guard  under  the  1899 
Act  and/or  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  and  in 
certain  cases  a  NPDES  permit  from  EPA  or 
the  State. 

(2)  These  guidelines  do  not  cover 
procedures  for  the  intra-interior  review  of 
outer  continental  shelf  and  other  public 
lands,  mineral  leases,  and  permits  nor  rights- 
of-way  permits,  but  it  is  expected  that 
Service  personnel  will  apply  any  of  the 
pertinent  policy  guidelines  of  this  handbook 
as  are  appropriate. 

(3)  Corps,  Coast  Guard,  and  EPA  permit 
applications  covering  such  activities  should 
be  reviewed  in  the  field  for  potential  site- 
specific  impacts  as  with  any  other  permit, 
keeping  in  mind,  however,  that  general 
protective  conditions  are  included  in  the 
Interior  permits  which  are  deemed  adequate 
for  all  known  situations  and  contingencies 
and  that  known  highly  damageable  areas 
have  been  excluded  from  the  lease  offers  and 
use  permits  for  lands  of  the  Territories. 

(4)  If  a  particular  case  appears  to  the 
reviewing  biologist  to  involve  substantial 
impacts  of  a  nature  not  certainly  covered  by 
conditions  of  the  Interior  permit,  he  should 
initiate  action  to  so  notify  the  district  or 
regional  office  of  the  concerned  regulatory 
agency  and  the  responsible  office  of  the 
concerned  Interior  bureau  or  for  the 
Territory.  If  the  responsible  local  Interior 
office  cannot  satisfy  the  Service  concern,  the 
matter  should  be  referred  to  the  Central 
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Office  for  resolution  and  the  district  or 
regional  office  of  the  regulatory  agnecy 
should  be  so  apprised. 

M.  Log  handling,  moorage,  and  storage.  (1) 
Log  handling,  moorage,  and  storage  sites 
proposed  to  be  located  on  salmon-spawning 
and  other  fish  productive  streams,  shellfish 
grounds,  or  shallow  water  and  wetland  areas 
of  value  to  fish  and  wildlife  resources  and 
uses  will  not  be  acceptable  to  the  Service. 

(2)  Log  handling,  moorage,  and  storage  in 
public  waters  will  be  discouraged, 
particularly  where  such  activities  would 
obstruct  or  impede  public  access,  fishing, 
hunting,  and  other  legitimate  public  uses  of 
the  water  body;  degrade  and  destroy  fish  and 
wildlife  resources;  or  otherwise  degrade 
environmental  values. 

(3)  Environmentally  sound  practices  of  log 
handling  will  be  encouraged  through 
recommendations  for  conditioning  of  any 
required  Federal  permit  or  contract  and 
otherwise,  as  follows: 

(a)  Use  of  positive  controls  over  bark,  other 
debris,  and  leachates,  including  proper 
confinement,  collection  and  disposal  of  all 
floatable,  soluble,  and  settleable  refuse. 
Rapidly  flowing  water,  steep  shores  or  other 
sites  must  be  avoided  for  log  dumping  where 
positive  controls  cannot  be  effected. 

(b)  Use  of  easy  let-down  devices  for 
placing  logs  in  water  to  avoid  safety  and 
environmental  hazards  of  violent  free-fall 
dumping. 

(c)  Limiting  the  quantity  of  logs  and  the 
duration  of  their  moorage  and  storage  in 
public  waters  to  the  minimum  required  for 
efficiency. 

(d)  Use  of  upland  sites  for  bundling  of  logs 
and  disassembling  the  bundles. 

N.  Steam  electric  powerplants  and  other 
facilities  using  navigable  waters  for  cooling. 
Although  these  facilities  will  be  treated  in 
detail  in  a  separate  Steam  Electric 
Powerplant  and  Cooling  Facilities  Handbook, 
broad,  general  guidelines  are  included  here: 

(1)  As  a  general  rule,  ohce-through  cooling 
systems  will  be  discouraged  and  closed-cycle 
cooling  will  be  encouraged  where  the  facility 
is  proposed  to  be  sited  on  or  so  as  to  affect 
biologically  productive  navigable  waters.  In 
particular,  any  facility  will  be  strongly 
discouraged  which  would  significantlly 
change  the  environment  and  values  of  an 
estuarine  area  or  other  biologically 
productive  navigable  water  by  withdrawal 
and  discharge  of  large  volumes  of  water — 
thereby  depleting  aquatic  life  by  entrainment 
and  impingement;  altering  the  natural  or 
existirg  regime  of  salinity,  temperture,  and 
dissolved  oxygen  and  the  patterns  of  water 
currents,  tidal  exchange,  volume,  tidal 
excursion,  and  freshwater  flow;  disturbing 
the  populations,  dynamics,  and  distribution 
of  aquatic  life;  scouring  productive  water 
bottoms  or  otherwise  endangering  the 
viability  and  productivity  of  the  ecosystem; 
and  lessening  the  human  satisfaction 
dependent  thereon. 

(2)  A  facility  to  divert  water  from  and 
release  heated  water  to  navigable  waters 
where  proposed  to  be  sited  so  as  to  affect 
harmfully  salmonid  spawning,  rearing,  or 
migration  waters  or  any  water  or  wetland 
supporting  highly  sensitive  and/or  highly 


valued  species  of  fish  or  wildlife  will  not  be 
acceptable  to  the  Service  unless  such  facility 
is  fitted  with  a  closed-cycle  cooling  system 
and  otherwise  incorporates  protective 
features  that  insure  against  any  significant 
harm  to  such  species  at  all  times  and  under 
all  foreseeable  conditions. 

(3)  To  be  acceptable  any  facility 
incorporating  once- through  cooling  involving 
navigable  waters  must: 

(a)  Be  sited  where  wetland  destruction, 
other  habitat  damage,  interference  with  fish 
and  wildlife  and  their  uses,  and  overall 
environmental  harm  will  be  at  the  minimum 
compared  to  other  possible  sites  in  the 
region: 

(b)  Involve  a  plan  layout  based  on 
preoperational  baseline  studies  defining 
current,  temperature,  salinity,  tidal,  migratory 
fish  or  wildlife,  and  other  patterns  sufficient 
to  select  the  smallest  and  most  desirable  heat 
mixing  zone,  providing  adequate  zone  of 
passage,  and  other  plan  arrangements, 
including  those  of  the  transmission  lines  and 
other  appurtenant  facilities,  that  will 
minimize  harmful  impact  on  fish  and  wildlife, 
their  habitats  and  uses  as  well  as  overall 
environmental  damages; 

•  (c)  Incorporate  design  features  and 
operating  programs  and  rules  to  avoid  all 
avoidable  harm  to  fish  and  wildlife,  habitats, 
and  uses  as  well  as  other  environmental 
resources  and  uses;  specifically: 

(i)  Incorporate  a  cooling  system  design 
employing  the  best  available  technology  and 
combination  of  facilities  to  minimize  harmful 
effects  on  the  environment,  including: 
Mechanical  rather  than  chemical  scale  and 
algae  controls;  intake-outlet  arrangements 
which  minimize  impingement  and 
entrainment,  and  damage  to  productive 
bottoms;  fish  bypasses  and  other  saving 
devices  as  well  as  screens  at  intakes; 

(ii)  Schedule  shutdowns  to  avoid  harm  to 
aquatic  life  as  fully  as  possible; 

(iii)  Meet  all  applicable  water  quality 
requirements  and  goals;  and 

(iv)  Adequately  monitor  the  operations  to 
satisfy  the  burden  of  proof  upon  the  permittee 
or  licensee  that  the  foregoing  and  other 
appropriate  environmental  standards  are 
met. 

6.  Coordination,  liaison,  and  negotiation.  It 
is  difficult  to  overemphasize  the  value  of 
taking  steps  at  the  earliest  possible  time  to 
gain  participation  in  the  planning  process  to 
permit  offering  suggestions  of  modifications 
and  alternatives  and  discouraging  selection 
of  naturally  productive  sites  or  harmful 
methods  of  development.  This  is  difficult  with 
piecemeal  private  developments,  but  even 
with  these,  publicizing  Service  concerns  in 
the  media,  assisting  concerned  citizens  who 
responsibly  involve  themselves  in 
surveillance,  accepting  speaking 
engagements,  arranging  symposia,  educating 
local  planning,  zoning,  and  administrative 
boards,  and  other  means  can  be  of  help  in  the 
long  run. 

With  the  Federal  activities  close  liaison  by 
the  Division  Field  Supervisor  with  the 
Federal  planning  agencies  usually  leads  to 
early  notice  of  actions  and  invitation  to 
informal  consultation  during  formulation  of 
plans.  This  early  consultation  can  be  the 


most  productive  effort  made  by  Division 
personnel  in  relation  to  Federal  activities.  If 
possible  the  consultation  should  be  between 
the  Division  biologist  and  the  lead  agency 
planner  assigned  to  the  specific  survey  or 
project. 

The  Ecological  Services  biologist  also  must 
maintain  early  and  continuing  liaison  and 
coordination  with  NMFS  and  State  biologists 
in  connection  with  each  alignment. 

Summary  coordination  guidelines  follow; 

6.1  Coordination  with  the  State,  NMFS, 
EPA,  Corps,  other  Interior  bureaus,  and  other 
concerned  governmental  agencies.  A.  Early 
in  his  review  of  a  proposal,  the  Division 
biologist  consults  with  his  counterparts  in 
other  agencies  to: 

(1)  Gather  information  from  knowledgeable 
experts. 

(2)  Identify  mutual  interests  and 
information  sources  and  obtain  useful  data 
and  views. 

(3)  Transmit  project  data  to  cooperating 
entities  not  otherwise  supplied. 

(4)  Arrange  any  appropriate  joint  field 
studies. 

B.  As  his  preliminary  assessment  and  field 
reconnaissance  are  completed  and  he 
prepares  his  draft  report  and 
recommendations  the  Division  biologist 
continues  coordination  and  liaison  with 
agencies  having  coordinate  and  related 
responsibilities  to: 

(1)  Assess  the  public  interest  and  other 
professional  opinion  on  the  merits  of  the 
proposal  and  consider  proper  means  of 
resolving  any  environmental  issues. 

(2)  Alert  other  agencies,  particularly  other 
Interior  bureaus,  to  any  special 
environmental  concerns  in  their  interest 
discovered  in  the  Service  assessment  or 
reconnaissance  and  explore  any  mutual 
environmental  involvements  of  the  proposal 
with  such  agencies. 

(3)  Formulate  any  appropriate  joint  position 
on  the  proposal  among  agencies  having 
coordinate  responsibilities. 

6.2  Coordination  with  the  applicant  or 
Federal  Lead  Agency.  A.  Early  consultation 
with  the  Federal  lead  planning  agency  can 
often  forestall  wasteful  efforts  addressed  to 
environmentally  unsound  design  or  site;  yet 
this  advantage  is  normally  long  past  with 
permit  applicants.  Improvements  in  the  latter 
situation  may  result  from  educational  efforts 
by  concerned  entities  and  court  decisions 
favorable  to  the  environment  which 
encourage  prospective  applicants  to  seek 
early  consultation. 

B.  Negotiation  with  the  applicant  or  lead 
agency  planner  is  conducted  as  appropriate 
throughout  the  Service  review  process. 

(1)  If  the  field  appraisal  has  confirmed  that 
the  proposal  will  have  adverse  effects  on  fish 
and  wildlife,  their  habitat  or  the  naturally 
functioning  ecosystem,  efforts  must  be  made 
either  through  the  regulatory  agency  (in 
permit  applications)  or  by  direct  contact  with 
the  applicant  or  lead  agency  planners,  to 
have  the  plan  modified  to  minimize  damage 
to  the  resource  base. 

(2)  The  posture  to  be  maintained  by  the 
Service  representative  in  negotiating  with 
applicants  or  lead  agency  planners  should: 
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(a)  Encourage  acceptance  of  the  validity  of 
the  national  recognition  of  intrinsic  high 
public  value  of  shallow  water  and  wetlands 
habitats  through  citation  of  Zabel  1  Tabb, 
other  Federal  case  and  statutory  law.  local 
law  (statutory  wetlands  and  zoning  laws  and 
related  case  law),  and  findings  of  the  Reuss 
Committee  and  ecologists  (see  App.  D  and 
G). 

(b)  Avoid  acceptance  of  monetary  value  as 
the  full  measure  of  significance  of  ecological 
and  other  environmental  impacts. 

(c)  Avoid  expedient  resolution  of  issues 
with  the  sponsor  of  the  work  or  activity 
which  do  not  satisfactorily  resolve  the 
environmental  issues. 

C.  If  the  applicant  or  sponsor  rejects 
suggestions  for  making  his  plans 
environmentally  acceptable,  it  must  be  made 
clear  that  the  burden  of  proof  is  on  him  to 
demonstrate  that  such  suggestions  are 
infeasible  and  that  his  proposal  is  of 
overriding  public  interest.  Without  such' 
demonstration  the  Service  policy  requires 
that  denial  of  the  application  be  requested  or 
objection  to  the  project  be  raised  as 
otherwise  proper. 

D.  The  assistance  of  other  governmental 
agencies  having  coordinate  responsibilities 
and  interest  should  be  requested,  even  urged, 
in  direct  participation  and  support  of 
negotiations.  Also,  interested  private 
conservation  groups  should  be  advised  of  the 
Service  position. 

E.  Following  successful  negotiations,  the 
agreed  upon  plan  modifications  for 
environmental  purposes  can  be  handled  by: 

(1)  The  applicant  submitting  a  new 
application  with  acceptable  plan  to  the 
permitting  authority,  which  is  then 
specifically  comprehended  by  the  permit  and 
its  conditions,  or 

(2)  The  applicant  submitting  in  writing  to 
the  permitting  authority  his  intention  to  adopt 
specific  plan  modifications,  thus  amending 
the  application,  which  is  then  specifically 
comprehended  by  the  permit  and  its 
conditions,  or  * 

(3)  The  Service  and  Department 
recommending  and  the  permitting  authority 
adopting  the  necessary  specific  conditions  or 
stipulations  as  part  of  the  permit  which  fully 
and  specifically  comprehend  the  plan 
modifications  required  for  environmental  and 
fish  and  wildlife  protection  and  conservation 
purposes. 

0.3  Coordination  on  v.nathorized  work  and 
activities.  A.  The  conduct  of  Service 
personnel  in  exercising  surveillance 
investigations  must  be  cautious  and  above 
reproach.  Their  on-site  actions  must  be 
limited  to  gathering  information  on  suspected 
unauthorized  work  without  unduly  exciting 
workmen  or  the  sponsors  of  the  work.  (See 
Sec.  4.3.) 

B.  Enforcement  actions  are  generally  the 
prerogative  of  the  Corps,  EPA,  Coast  Guard,  . 
and  Justice.  Once  Service  personnel  have 
obtained  the  pertinent  biological  and  other 
information  necessary  for  action  on  the  case 
and  the  Regional  Director  has  alerted  and 
formally  notified  the  Corps,  EPA,  or  the  Coast 
Guard,  as  appropriate,  with  copy  to  the 
Regional  Solicitor  and  to  the  appropriate  U.S. 
Attorney,  the  Service  should  normally  defer 


to  the  regulatory  agency  for  further  action. 
Where  NMFS  interests  are  involved,  a  copy 
of  the  formal  notification  or  report  on  a 
violation  should  be  sent  to  NMFS  when  the 
regulatory  agencies  are  informed.  Where 
expedited  action  is  justified  by  immediacy  of 
the  threat  to  highly  valued  resources,  the 
Regional  Director  may  seek  assistance  from 
the  Office  of  the  Solicitor.  (See  also  Secs. 
5.2B,  7.3,  and  8.) 

7.  Reporting  procedures. 

7.1  Reports  and  correspondence.  A. 
Guidelines  for  preparation  and  transmission 
of  routine  letters  and  reports  are  included  in 
Secs.  3.000-3.999  of  the  Division  Manual.  The 
manual  guidelines  cover  all  kinds  of  river 
basin  activities  and  should  be  followed 
where  applicable. 

B.  Special  letter  and  report  formats 
applicable  to  review  of  permit  applications 
are  included  in  App.  A.  Standard  Forms, 
checklists,  and  flow  chargs  are  included  in 
App.  B,  and  commonly  appropriate  standard 
recommendations  for  permit  applications  are 
included  in  App.  C. 

C.  General  guidelines  on  report 
conclusions  and  recommendations.  Any  of 
the  following  situations  may  serve  as  a  basis 
for  Service  recommendation  of  denial  of  a 
Federal  permit  or  objection  to  the 
authorization  of  a  Federal  project  for  similar 
work  in  navigable  water.  (More  detailed 
general  and  specific  guidelines  for 
determining  acceptability  of  plans  are 
included  in  Sec.  5,  above): 

(1)  The  project  or  activity  will  directly 
destroy,  damage,  or  degrade  fish  and  wildlife, 
their  habitat,  or  other  significant 
environmental  values,  including  part  or  all  of 
a  natural  functioning  ecosystem. 

(2)  The  project  will  lead  to,  encourage,  or 
make  possible  the  destruction,  damage  or 
degradation  of  fish  and  wildlife,  habitat,  or 
other  significant  environmental  values, 
including  part  or  all  of  a  natural  functioning 
ecosystem. 

(3)  Public  use  of  a  natural  or  other 
environmental  resource  will  be  restricted  or 
curtailed. 

(4)  Public  benefits  will  not  clearly  exceed 
public  losses,  ignoring  any  private  gains  not 
clearly  related  to  health,  safety,  or  protection 
of  property. 

(5)  The  project  purposes  are  not  water 
related  or  dependant. 

(6)  Alternative  upland  sites  are  available 
for  the  proposal  which  would  involve  less 
environmental  costs  and  generally  better 
satisfy  the  public  interest. 

D.  Format  and  disposition  of  reports.  (1) 
Service  reports  on  NPDES  permits  are 
submitted  by  the  Regional  Director  directly  to 
the  EPA  or  the  State.  Those  on  nuclear 
steam-electric  plants  are  submitted  through 
the  Director  to  the  Departmental  Office  of 
Environmental  Project  Review  for  inclusion 
in  the  Departmental  report. 

(2)  Service  reports  on  Federal  and  federally 
assisted  projects  are  submitted  directly  to  the 
appropriate  office  of  the  sponsoring  Federal 
agency  by  the  Regional  Director. 

(3)  Procedures  for  review,  submission  of 
comments,  and  resolution  of  issues  on 
navigation  permit  applications  made  to  the 
Corps  of  Engineers,  Department  of  the  Army, 


are  prescribed  for  all  bureaus  and  offices  of 
the  Department  of  the  Interior  in  503  DM  1. 
This  Departmental  Manual  release 
implements  the  July  13, 1967  Memorandum  of 
Understanding  between  the  Departments  of 
the  Army  and  the  Interior  with  respect  to 
review  of  applications  for  permits  for 
dredging,  filling,  excavation,  and  other 
related  work  in  the  navigable  waters  of  the 
United  States  issued  by  the  Corps  of 
Engineers.  This  release  assigns  responsibility 
regarding  such  review  to  the  Director,  Fish 
and  Wildlife  Service,  and  delegates 
responsibility  for  coordination  among 
Departmental  Held  offices  and  for  submission 
of  formal  Departmental  communications  with 
District  and  Divisiori  Engineers  of  the  Corps 
to  the  Service’s  Regional  Directors. 

(4)  A  different  procedure  is  to  be  followed 
where  both  the  permit  application  and  the 
related  draft  environmental  impact 
statements  are  to  be  reviewed  concurrently 
as  described  in  Sec.  7.2,  below. 

(5)  Under  503  DM  1  the  Service  normally 
has  a  dual  role:  providing  the  consultation 
and  review  functions  mandated  by  the  Fish 
and  Wildlife  Coordination  Act  and 
coordination  and  consolidation  of  views  and 
recommendations  of  all  Departmental 
bureaus  and  offices,  including  those  of  the 
Service,  into  a  formal  Departmental  letter  of 
comment  under  Fish  and  Wildlife  Service 
letterhead. 

(6)  Informal  communications  with  the 
Corps  by  the  bureaus  and  offices  are  not 
precluded  by  503  DM  1;  in  fact,  each  bureau 
and  office  is  directed  to  make  its  own 
arrangements  for  receipt  of  public  notices 
and  is  encouraged  to  conduct  any  necessary 
informal  discussions  with  Corps  personnel. 

(7) (a)  The  role  of  the  Service  Regional 
Directors  under  503  DM  1  is  to  coordinate, 
collate,  and  transmit  all  formal  Department 
communications,  including  requests  for 
extension  of  time  to  respond  or  for  more 
information  and  the  formal  Departmental 
letters  of  comment  (and/or  reports)  on 
navigation  permits  to  District  Engineers  and 
where  appropriate,  to  Divisiun  Engineers. 

(b)  The  Service  Regional  Director  must 
assure  himself  that  all  interested  bureaus  and 
offices  of  the  Department  have  had  adequate 
opportunity  to  offer  comments  and  that  all 
substantive  comments,  timely  received,  are 
reflected  in  the  formal  Departmental 
response  to  the  Corps  on  each  permit 
application. 

(c)  Any  unresolved  cases  of  disagreement 
among  field  offices  of  Interior  bureaus  will 
necessarily  be  submitted  promptly  to 
headquarters  as  will  any  other  case  which 
the  Corps  has  indicated  it  will  refer  to 
Washington  under  the  Memorandum  of 
Understanding  or  which  has  become  so 
controversial  that  either  the  Corps  or  the 
applicant  is  likely  to  refer  it  to  Washington 
(See  Sec.  7.1E(3)— (6),  below). 

(8)  The  Service  does  not  have  the  above- 
outlined  coordinating  function  with  respect  to 
EPA  or  the  Coast  Guard.  Nor  does  it  have 
such  function  with  any  other  regulatory 
agency  or  in  relation  to  review  of  any  Federal 
or  federally  assisted  project  proposals. 

(9)  The  Regional  Director's  coordinated 
letter  to  the  responsible  Corps  officer 
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prepared  under  503  DM  1,  although  on  FWS 
letterhead,  is  the  official  Departmental  report 
on  a  permit  application  and  is  to  be  so 
identified  in  the  text  of  the  letter. 

(a)  The  first  sentence  of  the  letter  report 
stating  the  Departmental  position  should 
include  the  Public  Notice  number  and  date, 
the  Corps  District,  the  waterway  or  other 
locational  references,  and  the  State. 

(b)  Service  surveys  and  investigations  on 
permits,  prepared  in  accordance  with 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act,  are  to  be  incorporated  in 
the  letter  report  to  the  District  Engineer. 

(c)  In  the  common  case  where  the 
substantive  comments  are  limited  to  those  of 
the  Service  and  any  compatible  views  of 
other  Interior  bureaus  and  offices,  the  letter 
will  incorporate  the  Service  report  and  the 
other  comments  and  views  and  will  state  that 
its  content  represents  the  Departmental 
position,  or  reflects  fully  the  Departmental 
views  and  findings  on  the  identified  permit 
application. 

(d)  Service  letters  on  such  matters  as 
unauthorized  activities,  failure  of  a  permittee 
to  abide  by  permit  conditions,  requests  for 
extension  of  time,  etc.,  may  also  note 
Departmental  sanction  of  the  concern  or 
request. 

(10)  Service  letters  of  comment  and  reports 
on  other  than  Corps  permits  do  not 
necessarily  represent  the  Departmental 
position  and  should  not  so  indicate  unless 
Departmental  sanction  has  been  determined. 

(11)  The  Departmental  letter  and/or 
Service  report  may  be  released  to 
cooperating  State  and  Federal  agencies  and 
the  general  public  once  the  Departmental  or 
Service  letter  has  reached  the  District  or 
Division  Engineer  of  the  Corps,  Regional 
Administrator  of  EPA,  or  District 
Commander,  Coast  Guard. 

E.  Recording  permit  actions  and  filing  of 
reports.  (1)  Records  must  be  maintained  in 
the  area  and  regional  offices  of  the 
disposition  of  each  public  notice  received, 
actions  taken,  reports  filed,  and  any  required 
follow-up  activity  accomplished. 

(a)  Regional  offices  must  maintain  records 
of  both  Service  and  Departmental  actions  in 
keeping  with  the  role  of  the  Regional 
Directors  as  Departmental  coordinators  for 
Corps  permits. 

(b)  In  addition  to  maintaining  a 
comprehensive  log  of  permit  actions,  each 
public  notice  received  should  be  filed  bearing 
a  notation  of  its  disposition  and  a  reference 
keying  it  to  the  entries  made  on  it  in  the  log 
(public  notices  deemed  not  to  involve  a 
Departmental  or  Service  interest  are 
nevertheless  logged  to  assure  completeness 
of  records  and  ease  of  retrieval  in  event  of 
later  action). 

(2)  Central  Office  files  must  not  be 
burdened.  As  instructed  in  Dr.  King's 
memorandum  of  November  14, 1972  (App.  E- 
16)  only  those  file  materials  on  permits 
specifically  requested  by  the  Central  Office 
should  normally  be  submitted.  Exceptions  are 
noted  in  par.  7.1E(5),  below. 

(3)  The  Director  should  be  promptly  alerted 
to  permit  applications  and  violations 
involving  properties  administered  by  the 
Service  or  another  bureau  of  the  Department 


(i.e.,  refuges,  hatcheries,  parks,  recreation 
areas,  etc.)  and  to  situations  involving  policy 
and  other  significant  Departmental  or  Service 
interest. 

(4)  Alerts  on  permit  involvements  of  other 
bureaus  of  the  Department  should  be 
forwarded  through  the  Director  to  the 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks  only  where  the  other  bureau  so 
requests,  or  where  after  notification  of  the 
other  bureau  that  bureau  agrees  that 
inadequate  attention  was  accorded  an 
environmental  problem. 

(5)  The  Director  should  be  promptly  alerted 
to  controversial  permit  situations  which  the 
Corps  a  8  indicated  it  will  refer  to  Washington 
under  the  Memorandum  of  Understanding  or 
where  the  applicant  or  the  regulatory  agency 
has  so  clearly  objected  to  the  Service  or 
another  bureau's  recommendations  that  the 
matter  will  likely  be  referred  to  Washington 
for  resolution.  Where  referral  to  Washington 
is  deemed  to  be  imminent  the  alert,  in 
exception  to  par.  7.1E(2),  above,  should  be 
accoumpanied  by  essential  file  materials  and 
a  concise  summary  of  the  case  and  the 
Department's  involvements  (see  503  DM  1). 

(6)  In  cases  defined  above  where  file 
materials  are  submitted  to  the  Central  Office, 
only  single  copies  of  the  following  are 
required:  The  Public  Notice  and  any  fact 
sheet,  a  project  location  map  (with  site 
superimposed  on  quadrangle  sheet  or 
navigation  chart),  the  completed  Field 
Appraisal  form,  the  Service  report,  any  other 
pertinent  correspondence  or  hearing  records, 
and  the  Departmental  report. 

F.  Resolution  of  issues  following  report 
release.  (1)  Follow-up  with  the  regulatory 
agency  is  to  be  made  on  a  continuing  basis  to 
determine  the  disposition  of  cases  of  concern 
to  the  Service  an/l  the  Department.  Copies  of 
permits  issued  are  to  be  obtained  for  Service 
files,  with  copy  to  the  Central  Office  if 
appropriate. 

(2)  Every  effort  is  to  be  made  to  resolve 
problems  at  the  field  level.  However,  if  this  is 
not  possible,  the  Corps  in  accordance  with 
the  July  13, 1967,  Memorandum  of 
Understanding,  will  refer  the  controversial 
permit  matters  to  the  Under  Secretary.  The 
following  procedure  is  followed  after 
Interior’s  report  is  filed  with  the  District 
Engineer: 

The  District  Engineer,  in  deciding  whether 
a  permit  should  be  issued,  shall  weigh  all 
relevant  factors  in  reaching  his  decision.  In 
any  case  where  Directors  of  the  Secretary  of 
the  Interior  advise  the  District  Engineers  that 
proposed  work  will  impair  the  water  quality 
in  violation  of  applicable  water  quality 
standards  or  unreasonably  impair  the  natural 
resources  or  the  related  environment,  he 
shall,  within  the  limits  of  his  responsibility, 
encourage  the  applicant  to  take  steps  that 
will  resolve  the  objections  to  the  work. 

Failing  in  this  respect,  the  District  Engineer 
shall  forward  the  case  for  the  consideration 
of  the  Chief  of  Engineers  and  the  appropriate 
Regional  Director  of  the  Secretary  of  the 
Interior  shall  submit  his  views  and 
recommendations  to  his  agency's  Washington 
Headquarters. 

The  Chief  of  Engineers  shall  refer  to  the 
Under  Secretary  of  the  Interior  all  those 


cases  referred  to  him  containing  unresolved 
substantive  differences  of  views  and  shall 
include  his  analysis  thereof,  for  the  purpose 
of  obtaining  the  Department  of  the  Interior’s 
comments  prior  to  final  determination  of  the 
issues. 

In  those  cases  where  the  Chief  of  Engineers 
and  the  Under  Secretray  are  unable  to 
resolve  the  remaining  issues,  the  cases  will 
be  referred  to  the  Secretary  of  the  Army  for 
decision  in  consultation  with  the  Secretary  of 
the  Interior. 

(3)  The  Associate  Director — Environment 
and  Research  is  to  represent  the  Service  on  a 
review  committee  to  advise  the  Secretariat  of 
the  course  of  action  to  be  followed  in  the 
efforts  at  resolution. 

(4)  Although  procedures  have  not  been 
agreed  upon  with  regulatory  agencies  other 
than  the  Corps  for  cases  of  failure  or 
resolution  in  the  field,  any  such  cases  should 
be  referred  promptly  to  the  Director  with  full 
particulars  so  that  he  may  attempt  resolution 
of  the  controversial  matters  at  Washington 
level. 

7.2  Environmental  impact  statements.  A. 
Federal  agencies  have  a  responsibility  to 
seek  consultation  with  the  Service  in  relation 
to  their  preparation  of  environmental 
statements  required  by  Sec.  102(2)(C)  and 
other  provisions  of  the  NEPA  (National 
Environmental  Policy  Act)  and  the  Service 
has  a  responsibility  by  law  and  expertise  to 
a4Rnse  such  agencies. 

B.  The  Service  also  has  a  responsibility  to 
review  draft  environmental  statements  and  to 
prepare  comments  thereon  as  a  part  of  the 
Departmental  comments  made  in  response  to 
requests  for  official  review  and  comment  on 
prepared  draft  environmental  impact 
statements. 

C.  Distinction  must  be  maintained  between 
these  two  types  of  respsonsibility,  as  follows: 

In  the  first,  the  Service  should  provide  such 
advice  as  it  considers  appropriate  directly  to 
the  Federal  agency  at  field  level  upon  its 
request.  Where  Service  responsibilities  are 
known  or  suspected  of  being  involved  the 
Service  may  offer  any  appropriate  advice  or 
remind  the  agency  of  its  responsibility  to 
consult  with  the  Service  and  other 
environmentally  expert  and  responsible 
bureaus  and  agencies. 

In  the  second,  the  Service  must  make  its 
contribution  through  the  Department's  Office 
of  Environmental  Project  Review.  It  should 
comment  on  the  accuracy  of  the  statement 
with  respect  to  fish  and  wildlife  and  related 
matters,  on  the  completeness  and 
comprehensiveness  of  the  statement  in 
relation  to  these  matters,  and  on  the 
compliance  with  the  requirements  of  the 
NEPA  and  the  guidelines  of  the  Council  on 
Environmental  Quality. 

D.  Consistency  must  be  observed  as  fully 
as  possible  by  Service  personnel  not  only  in 
meeting  these  responsibities  but  in  reporting 
on  the  one  or  more  Federal  permits  required 
for  the  proposal  at  issue.  This  will  require 
some  considerable  care  and  attention  in 
cases  particularly  where  different  persons  or 
different  times  are  involved  in  the  several 
actions.  Concurrent  actions  by  different 
individuals  must  be  closely  coordinated.  But 
in  many  cases,  earlier  action  on  review  of  a 
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permit  application  must  be  carefully 
reviewed  and  accounted  for  in  preparation  of 
comments  on  a  subsequent  permit 
application  or  draft  environmental  statement. 

If  circumstances  have  changed  so  that 
current  comment  necessarily  must  differ  from 
an  earlier  comment,  a  full  explanation  of  such 
circumstances  must  be  given  and  a 
persuasive  justification  made  for  the  current 
position  taken.  In  no  case  should  the 
reviewer  fail  to  search  out  and  thoroughly 
consider  the  validity  of  earlier  actions  before 
taking  a  different  position.  On  the  other  hand, 
a  faulty  earlier  position  cannot  be  ignored,  it 
must  be  forthrightly  addressed  and  disposed 
with  minimum  embarrassment  to  the  Service 
and  Department.  It  is  expected  that  the 
problems  of  non-consistency  will  be  less 
likely  to  occur  in  the  future  in  that 
coordination  among  regulatory  and  review 
agencies  will  encourage  if  not  demand 
concurrent  review  actions  on  related  permit 
applications  and  environmental  impact 
statements. 

E.  Regional  offices  of  the  Service  should 
expect  to  receive  documents  and  requests  for 
concurrent  review  of  permit  applications  and 
draft  environmental  impact  statements  to 
come  to  them  from  the  Office  of  Environmetal 
Project  Review  in  Washington,  particularly 
those  involving  major  and  extensive 
proposals.  In  these  cases,  the  procedure 
described  in  paragraph  1.4D  of  503  DM  1  will 
be  followed,  but  in  addition,  the  Service 
report  mandated  by  the  Fish  and  Wildlife 
Coordination  Act  will  either  be  incorporated 
into  the  official  Departmental  comments  as 
an  identified  section  or  where  appropriate 
because  of  the  length  of  the  report  or  other 
reason,  a  summary  of  the  report  thus 
incorporated  and  the  report  itself  filed 
directly  by  the  Service  with  the  appropriae 
office  of  the  responsible  Federal  regulatory 
agency. 

7.3  Reporting  unauthorized  work  or 
activity.  A.  Although  a  detailed  report  is 
usually  not  prepared  on  unauthorized  work, 
complete  records  must  be  maintained  (see 
App.  B-5),  a  field  surveillance  and  appraisal 
report  prepared  (App.  B-2),  and  a  request 
made  to  the  regulatory  agency  by  the 
Regional  Director  for  enforcement  action  if  it 
is  determined  that  the  work  or  activity  is  in 
fact  being  conducted  unlawfully  (i.e.  without 
permit  or  in  violation  of  the  permit).  It  usually 
will  be  found  more  effective  for  the  Regional 
Director  to  transmit  his  request  by  certified 
mail  (see  App.  A-5  and  A-6). 

B.  If  action  is  not  taken  in  a  reasonably 
timely  maner,  the  Regional  or  Field  Solicitor 
should  be  requested  to  intercede  to  elicit  any 
essential  expedited  action.  See  the  flow  chart 
of  actions  on  apparent  illegal  activities,  App. 
B-4b.  If  court  action  ensues  the  investigating 
biologist  is  likely  to  be  called  to  testify;  see 
Sec.  10  for  advice  on  such  participation. 

8.  Follow-up  of  permit  work  and 
surveillance  of  illegal  work.  Successful 
achievement  of  the  Service  objectives  and 
goals  in  relation  to  dredge  and  fill  activities 
requires  continuing,  consistently  diligent 
surveillance  of  waters  and  wetlands 
throughout  the  Nation  by  Service  biologists  in 
coordination  with  responsible  Federal 
regulatory  agencies  to  maintain  a 


comprehensive  monitoring  of  all  activities 
conducted  in  waters  under  their  purview. 

8.1  A  variety  of  techniques  have  been 
suggested  and  used  to  intensify  surveillance 
coverage  with  the  limited  Service  resources. 
These  inc’ude: 

A.  Intensive,  complete  coverage  of  critical 
areas — preferably  periodic  (bi-weekly, 
monthly,  or  as  resources  permit)  but  varied 
as  to  timing  to  avoid  strict  regularity. 

B.  Comprehensive,  semi-intensive  coverage 
of  an  entire  length  of  coast,  river,  or  lake — 
periodic  as  under  Sec.  8.1A,  above. 

C.  Random,  occasional  coverage  of  a 
critical  area  or  length  of  coast,  river,  or  lake 
incidental  to  field  reconnaissance  of  permit 
applications  and  other  Held  studies. 

D.  Comprehensive  coverage  with 
assistance  of  NMFS,  district  biologists  of  the 
State,  and/or  concerned  citizens,  and/or 
Service  personnel  of  other  divisions  LE, 
Refuges,  Technical  Assistance — periodic 
(quarterly,  semiannual,  or  as  resources 
permit). 

8.2  Assistance  in  surveillance  and  in 
intensifying  regulatory  agency  monitoring  can 
be  furthered  in  a  number  of  ways: 

A.  Sponsoring  work  shops  and  symposia. 

B.  Issuing  special  reports  documenting  the 
value  of  shallow  waters  and  wetlands  in  key 
areas,  such  as  estuaries,  and  otherwise 
supporting  the.  need  for  regional, 
environmentally  sensitive  land  management 
planning  and  control. 

C.  Eliciting  support  from  government 
agencies  with  coordinate  interests, 
conservation  groups,  and  other  influential 
entities  in  urging  intensified  surveillance  for 
illegal  work  and  monitoring  of  permitted 
activities  by  the  regulatory  agency. 

9.  Education  of  the  public. 

9.1  Basis.  Informing  the  general  public  and 
decisionmakers  of  the  ecological, 
hydrological,  and  legal  bases  of  the  concepts 
underlying  the  Service's  intensified  efforts  to 
save  the  naturally  functioning  aquatic  and 
related  terrestrial  ecosystems  of  shallow 
waters  and  wetlands  of  the  Nation  is 
essential  to  attaining  Service  goals. 

This  is  as  true  for  the  potholes  of  the 
Midwest  “duck  factory"  as  it  is  for  the 
bottomland  hardwoods  of  the  Southeast,  the 
extensive,  estuarine  complexes  of  the 
Atlantic,  Gulf,  and  Alaska  Coasts,  the 
discrete  estuaries  of  Maine  and  Pacific 
Coasts,  the  bays  and  shoreline  marshes  of  the 
Great  Lakes,  and  the  oxbows  and  islands  of 
our  major  rivers. 

9.2  Means.  A.  The  Ecological  Services 
biologist  must  take  every  opportunity  to 
inform  the  public  of  the  scientific  and  legal 
bases  and  assist  others  who  are  concerned  to 
do  so.  But  he  should  not  merely  react  to 
opportunities,  for  many  times  these  will  only 
permit  restatement  of  the  facts  to  those  who 
already  are  informed  or  are  at  least 
environmentally  oriented  and  sympathetic. 
The  facts  of  wetland  and  other  environmental 
values  should  be  brought  to  local 
governments  and  others  who  may  encourage 
environmentally  damaging  development. 

B.  The  legal  references  of  App.  D  and  the 
technical  references  of  App.  G  should  be 
perused  and  frequently  consulted  in  this 
regard  by  every  Division  biologist,  and  App. 


H  and  I  are  useful  aids  to  the  biologists  and 
to  his  efforts  of  educating  the  public  and 
public  officials. 

C.  To  be  effective  in  educating  others,  the 
biologist  must  first  fully  educate  himself  and 
continually  renew  and  add  breadth  and  depth 
to  his  vision  and  understanding.  The  involved 
ecosystems  are  in  no  way  simple  nor  well- 
understood  by  even  those  physical  and 
biological  scientists  in  the  forefront  of 
research  on  these  matters.  Nevertheless, 
much  is  known  and  the  literature  is 
extensive,  particularly  on  coastal  and 
estuarine  ecosystems. 

D.  The  following  items  of  literature  cover 
much  of  the  basic  knowledge  which  must  be 
comprehended  by  all  Division  biologists 
involved  in  dredge  and  811  activites: 

Annon.,  1956.  Wetlands  of  the  United  States. 

Circ.  39,  USFWS  (Repub.  1971). 

Leopold,  L.  B.  and  W.  B.  Langbein,  1960.  A 
Primer  on  Water.  USGS. 

Swenson,  H.  A.  and  H.  L.  Baldwin,  1965.  A 
Primer  on  Water  Quality.  USGS. 

Teal,  J.  M.  and  M.  Teal,  1969.  Life  and  Death 
of  the  Salt  Marsh.  Audubon/Ballantine 
(Paperback  Ed.). 

Annon.,  1970.  National  Estuary  Study. 

USFWS.  7  Vols.  (especially  App.  A.  Vol. 

2;  App.  B,  Vol.  3;  and  App.  I,  Vol.  6). 
Annon.,  1970.  Our  Waters  and  Wetlands: 

How  the  Corps  of  Engineers  Can  Prevent 
Their  Destruction  and  Pollution.  U.S. 
Congress,  House  Report  91-917  (see  App. 
D-6). 

Wharton,  C.  H.,  1970.  The  Southern  River 
Swamp — A  Multiple-Use  Environment. 
Georgia  State  University. 

Annon.,  1972.  Increasing  Protection  for  Our 
Waters,  Wetlands  and  Shorelands:  The 
Corps  of  Engineers.  U.S.  Congress,  House 
Report  92-1323  (see  App.  D-6). 

Clark,  John,  1974.  Coastal  Ecosystems, 
Ecological  Considerations  for 
Management  of  the  Coastal  Zone.  The 
Conservation  Foundation. 

Many  other  citations  could  be  listed,  of 
course,  but  the  above,  mainly  written  for  the 
general  reader,  provide  a  basic  essential 
overview  from  which  the  biologist  can  branch 
out  to  more  definitive  works.  Additional 
technical  sources  are  cited  in  the  above-listed 
references  and  in  the  App.  G-4  and  G-5 
articles. 

E.  Many  methods  and  techniques  can  be 
used  to  educate  the  public,  some  of  which 
have  been  noted  above  in  relation  to  follow¬ 
up  and  surveillance  activities: 

(1)  The  media  should  be  utilized  as  fully  as 
possible  to  inform  the  public  of  ecological 
principles  through  articles  on  locally 
newsworthy,  current  situations.  Contacts  can 
be  made  through  concerned  citizens  or 
directly  with  news  media  to  properly  present 
the  environmental  viewpoint  of  dredge  and 
fill  issues.  Discretion  must  be  used,  however, 
to  avoid  jeopardizing  any  ongoing 
negotiations  with  the  applicant  or  lead 
agency. 

(2)  Participation  in  school  programs  can  be 
helpful  in  furthering  the  education  of  the 
public  on  ecological  principles.  Here  are 
some  of  the  ways: 

(a)  Lectures  and  slide  talks  to  primary, 
secondary,  and  college-level  classes. 
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(b)  Show-me  field  trips  and  summer  field 
study  classes  made  in  cooperation  with 
schools  and  summer  camps  organized  by 
charitable  groups,  churches,  etc. 

(c)  Field  investigations,  particularly 
inventory  studies  of  important  habitats, 
organized  with  schools  to  utilize  student 
classes  in  ecology  or  field  biology  for  the 
collection  and  identification  of  species, 
mapping  of  habitat  types,  etc. 

(3)  Lectures,  slide  talks,  and  show-me  fields 
trips  can  be  profitably  arranged  with  adult 
groups,  especially  with  organizations  of 
adults  such  as  Rotary,  Kiwanis,  religious 
groups,  etc. 

F.  In  connection  with  the  foregoing  direct 
involvements  with  the  public,  further 
publicity  can  be  arranged  with  news  media 
and  the  education  success  can  be  heightened 
by  distribution  of  printed  material. 

Such  printed  material  is  available  in  the 
Service’s  popular  pamphlets  on  estuaries, 
endangered  species,  and  the  like,  as  well  as 
from  State  sources,  Sierra  Club*,  Soil 
Conservation  Service,  local  conservation 
groups,  and  many  others. 

Also,  special  publications  can  be  prepared 
by  the  Service  such  as  those  prepared  by  the 
Northeast  Region  on  the  Long  Island 
wetlands,  by  the  Pacific  Region  on  Southern 
California  estuaries  and  coastal  wetlands, 
and  by  the  Southeastern  Region  on  guideline 
for  permit  applications. 

10.  Participation  in  judicial  and  other 
hearings. 

10.1  Basis.  A.  Involvements  with  navigation 
permits  frequently  requires  participation  by 
Service  personnel  in  the  resolution  of  issues 
through  hearings. 

B.  Participation  in  judicial  hearings,  and 
presumably  in  those  quasi-judicial  hearings 
and  proceedings  of  regulatory  agencies  such 
as  the  Corps,  EPA,  AEC,  and  FPC,  must  be 
authorized  in  writing  by  the  Regional  Director 
(see  Service  Manual  6  AM-3.1).  If  the 
Director  on  advice  of  the  Regional  Director 
decides  that  participation  is  not  proper,  the 
Solicitor,  acting  for  the  Secretary,  reviews  the 
decisions  and  provides  counsel  on  related 
legal  actions. 

C.  The  Office  of  the  Solicitor  should  be 
kept  advised  of  any  judicial  involvements  of 
the  Service;  his  office  should  be  called  upon 
to  serve  as  liaison  with  U.S.  and  other 
attorneys  and  to  provide  any  other  needed 
counsel.  Any  publicity  of  hearing  matters 
must  be  restricted  to  that  approved  by 
counsel. 

D.  This  section  is  addressed  to 
participation  by  Service  personnel  on  matters 
of  fact  or  expert  optinion  in  hearings  in 
relation  to  Government  business  and  records. 
Participation  by  Service  employees  as  expert 
witnesses  in  proceedings  between  private 
litigants  is  normally  prohibited.  Yet  an 
employee  may  be  permitted  to  testify  as  an 
expert  on  his  own  time  at  his  own  expense  if 
he  clearly  avoids  representing  his  testimony 
as  in  any  way  stating  official  position. 

10.2  Gathering  information  in  support  of 
testimony  at  hearings.  A.  On-site,  first-hand 
observations  and  data  usually  will  provide 
far  more  persuasive  evidence  in  judicial 
hearings  than  evidence  from  the  literature, 
although  familiarity  with  the  literature  and 


other  sources  of  information  is  also  essential 
to  well  rounded  testimony. 

B.  In  preparation  for  cases  to  be  brought  to 
court  or  other  formal  hearing  the  Service 
biologist  must  not  only  search  out  all 
available  knowledge  from  cooperators  and 
other  sources,  but  he  must  also  make  as 
detailed  and  comprehensive  field  studies  as 
time  and  his  resources  of  manpower  and 
equipment  will  permit. 

C.  Field  investigations  on-site  ideally 
include: 

(1)  An  inventory  (population  estimates  by 
species)  and  delineation  on  maps  of  the 
distribution  of  all  important  species  of  plants 
and  animals  in  the  impact  area; 

(2)  Determination  of  the  salient  physical 
and  chemical  characteristics  of  impact  area 
waters — temperatures,  salinities,  current 
patterns,  tidal  ranges,  sediment  transport  and 
shoaling  patterns,  turbidity,  dissolved 
oxygen,  degree  of  pollution,  stream  discharge 
rates,  turnover  or  flushing  rates,  etc.; 

(3)  Estimation  of  human  uses  and 
satisfactions  including  sport  and  commercial 
harvests; 

(4)  Comparison  of  topographic  and  other 
data  furnished  by  the  project  sponsor  with 
that  observed  on-site  to  detect  any 
discrepancies; 

(5)  Assessment  of  the  physical,  biological, 
and  esthetic  impacts  of  the  proposed  works 
from  on-site  observations  made  while 
visualizing  and  imagining  the  planned  works 
in  place  and  noting  the  agreement  of  plan 
orientation  points,  borrow  areas,  fill  areas, 
roads,  etc.,  to  observed  physical,  biological, 
and  other  environmental  features  of  the  site, 
including  tide  marks,  vegetation  lines  (by 
species),  depth  lines,  water  current  lines,  etc.; 
and 

(6)  Documentation  by  written  field  notes, 
photographs,  map  notations,  instrument 
readings,  biological  samples,  records  of 
interviews  etc.,  including  completed  field 
appraisal  forms  for  each  significantly 
different  instance  of  field  observation  (see 
App.  B-2  and  B-3). 

10.3  Preparation  of  material  for  legal  briefs 
or  submission  for  the  record.  A.  The  witness 
must  prepare  his  testimony  and  record 
material  in  the  closest  possible  harmony  with 
his  attorney. 

B.  Since  each  hearing  officer  or  judge  has 
wide  latitude  in  laying  down  requirements  of 
format,  time  of  submittal,  number  of  copies, 
and  other  matters  related  to  presentation  of 
record  material  within  the  differing  guidelines 
of  the  several  regulatory  or  judicial  forums, 
only  a  few  general  guiding  principles  can  be 
set  forth  here: 

(1)  The  points  of  fact  or  opinion  to  be 
developed  must  be  jointly  selected  by  the 
attorney  and  witness,  seeking  those  that  can 
be  presented  most  persuasively  and 
eschewing  weak  points  and  those  on  which 
the  attorney  and  witness  are  not  both  fully 
conversant. 

(2)  The  points  selected  must  be  thoroughly 
researched  by  the  witness  and  explored  fully 
with  the  attorney  to  reach  common 
understanding  and  develop  the  proper  means 
of  presentation. 

(3)  The  points  selected  must  also  be 
critically  examined  with  help  of  counsel  to 


discover  potential  weaknesses  and  develop 
rebuttal  answers  to  questions  that  may  be 
posed  by  opposing  attorneys. 

(4)  With  guidance  from  his  attorney,  the 
witness  must  prepare  his  brief  and  record 
material  strictly  in  accordance  with  the 
standards  and  requirements  of  the  hearing 
officer  or  court. 

10.4  Oral  testimony.  A.  Advice  on  this 
point  is  given  in  the  Service  Manual  (6  Am. 
3.1B)  as  follows: 

In  an  appearance  on  the  witness  stand,  an 
employee  should  keep  this  advice  in  mind: 

(1)  Be  sure  the  question  is  understood 
before  giving  an  answer. 

(2)  Do  not  be  rushed  into  answering;  stay 
calm  and  deliberate. 

(3)  Be  as  courteous  and  responsive  as 
possible. 

(4)  Stick  to  facts  and  do  not  venture  into 
hearsay  and  opinion.  (An  exception  might  be 
in  the  case  of  expert  opinions.) 

B.  The  Manual  advice  is  good.  However, 
the  Ecological  Services  biologist  usually  will 
be  testifying  as  an  expert  witness  and  need 
not  hesitate  to  express  opinion  he  believes  to 
be  well  founded  on  his  training  and 
experience. 

C.  Some  additional  advice  particularly 
related  to  adversary  proceedings  follows: 

(1)  Avoid  involved  answers  which  open  up 
debatable  points  or  burden  the  proceedings. 
Yet  do  not  assume  the  hearing  officer  knows 
or  already  understands  the  facts  of  the 
situation  or  the  basic  ecological  principles; 
give  simple,  concise,  and  fully  intelligible 
answers  that  form  a  complete  record. 

(2)  Be  alert  for  questions  which  permit 
fuller  development  of  your  position. 

(3)  Do  not  try  to  answer  unanswerable 
questions  or  those  for  which  you  do  not  know 
the  factual  answer,  unless  the  question 
admits  of  developing  your  position  in  a 
tangential  way. 

(4)  Shun  belligerency;  it  is  never  helpful  to 
your  credibility  or  position. 

(5)  Avoid  evasive,  counter-punching,  or 
“cute"  answers  which  can  only  alienate  the 
hearing  officer  or  judge;  such  answers  will 
not  help  your  position. 
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